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Statutory land use planning in Cape York

the make or brake of the local and regional economy

Dr Sharon Harwood and Mr Ed Wensing (FP1A)
Centre for Tropical Urban and Regional Planning
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Overview = RN

My particular research interests are about land use planning and economic development in
Aboriginal settlements in Far North Queensland and Cape York Peninsula. Ed’s particular
research interests are on the intersections between contemporary and conventional land use
and environmental planning and Aboriginal and Torres Strait Islander statutory land rights
regimes and native title rights and interests.

So far what we have found is:

1. There is a disjunct between the land administration system, statutory land use planning
(at local, regional and state scales) and the aspirations of Aboriginal people for economic
and cultural development, which is leading to conflicts.

2. Ed and | have concluded that a place-based approach is critical to sorting through these
conflicts. This is nothing new and for more than 10 years there have been calls for
changes — with little response from the planning profession and even less response from
state and local government authorities, until very recently.

* | would firstly like to demonstrate what | mean by a disjunct by using an example of Lot 6
on SP140905 — within the boundaries of Mapoon Aboriginal Shire Council.

« | will then provide an overview of what we mean by place-based planning by using a
diagram to describe the characteristics of the approach.
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There are several systems at play — the Crown’s land tenure system (including
land title registers, surveying and spatial information systems, land valuations); the
native title system (including a system for registering applications, determinations

and ILUAS); the Western land use planning systems (operating at state, regional
and local levels) and Indigenous Planning systems.

These operate in an almost mutually exclusive fashion, yet all influence the

ownership of land and how decisions are made about the use and preservation of
resources contained on land parcels.
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Land Administration SN
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The Crown’s land tenure system (including land title registers, surveying and
spatial information systems, land valuations) and the native title system (including
a system for registering applications, determinations and ILUAs). ILUA’'s and
Native Title determinations are not listed on the land title register as a separate
right and interest or as an encumbrance.

Crown land Native title system

tenure system (Qld) (Cth)
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Social Equity

Sustainable
Development

Environmental

Economic
Protection

Development

The resource conflict

After - Campbell, Scott(1996) 'Green Cities, Growing Cities, Just Cities?: Urban Planning and the Contradictions of Sustainable Development', Journal of the
American Planning Association, 62: 3, 296 — 312
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Indigenous Planning = RIS
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Self determination

Political autonomy

Social Cohesion and Well Being

Property
Economic Development and growth
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Cultural Protection and Enhancement

Resource

After - Matunga, Hirini (2013), ‘Theorising Indigenous Planning’, in R. Walker, T. Jojola and D. Natcher (eds) Reclaiming Indigenous Planning, McGill-Queens
University Press, Canada, pp. 3-32.
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Determination made on June 20 2014, RNTPBC is Mokwiri Aboriginal Corporation




Tenure: freehold or freehold?

=~ JAMES COOK
=~ UNIVERSITY

AUSTRALIA

According to Queensland Globe the tenure
of the lot is described as Freehold.

We know this to be incorrect, but the land
administration system represents Aboriginal
Freehold Land as Freehold land — the two
systems of land tenure are quite different.
Aboriginal Freehold is not inalienable and
cannot be made subject to mortgage.

| have not been successful in gaining
access to the REAL tenure database to
identify lands owned by Aboriginal Land
Trusts.

This lot is subject to an exclusive

possession native title determination.

(Coconut on behalf of the Northern Cape York #2 Native Title Claim
Group v State of Queensland [2014] FCA 629).
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State \'. _. Notes Explanation of terms used in ecological sustainability
v i For section 8—
1 -+ ————————————— -y .
\ i Once items are dealt .
i . (a) ecological processes and natural systems are protected
Resion \ ! with they should ' "
- 1 T not be revisited at
N e oy 2 following levels of (i) the life-supporting capacities of air, ecosystems,
| ] planning unless they soil and water are conserved, enhanced or restored
Sub-region \‘. L f are departed from for present and future generations; and
! ¢ 2 significanthy. .. . . e )
‘,14_ ______ > ¥ (ii) biological diversity is protected; and
I
Regional \ ! f Strategic guidance (b) economic development takes place if there are diverse,
growth 1~L - to be provided at
SIEAS 1 £ each level to inform local,
]
\ ! g consideration of
anatlh § & variations and to
grow ' i
areas I
[ [
A
Site

(SPA 2009) —

ensure consistency
with established

planning objectives.

Ecological sustainability is a balance that integrates

(a) protection of ecological processes and natural

systems at local, regional, State and wider levels; and
(b) economic development; and

(c) maintenance of the cultural, economic, physical and
social wellbeing of people and communities.

(iv) potential adverse impacts on climate change are

efficient, resilient and strong economies (including
regional and State economies)

enabling

communities to meet their present needs while not
compromising the ability of future generations to meet
their needs: and

the cultural, economic, physical and social wellbeing of

people and communities is maintained if—

(i) well-serviced and healthy
affordable,

communities
efficient, safe

sustainable

with
and
development are created and maintained; and
(i1)

areas and places of special aesthetic, architectural,

cultural, historic, scientific, social or spiritual
significance are conserved or enhanced; and

for

(iii) integrated networks of pleasant and safe public
areas

aesthetic enjoyment

and cultural,
recreational or social interaction are provided; and

taken into account for development, and sought to

be addressed through sustainable development,

including, for example, sustainable settlement
patterns and sustainable urban design.
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FE, Manoon Planning Schema
L. Sirategic Framework
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In the Mapoon Aboriginal Shire Council planning scheme, the area is described as within the
Environmental Management and Conservation zone. This means that the area is available for
cropping and animal husbandry... but then have a look at how the zone code plays out..
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Areas identified as having significant emvironmental valuss for bkological divershty, watsr
calchment, beach protection of coastal management are protecied from he negative Impacts of
development;
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within the zone maybe estabilshed where e environmental, cuibural and community values: are
able to be addressad;
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e According to the zoning — you can run cattle, do intensive
cropping and have a park without triggering council
assessment. However, animal keeping, cemetery and utilities
(only where provided by public sector as opposed to private)
are Code Assessable. Despite the fact that the native title
determination specifically says that traditional owners can be
buried on this land.

* Note, it also says that mineral resources or extractive industry
may also occur...

 None of the uses that are listed in the Zone code (such as
nature based tourism, outdoor recreation and community
activities or indeed mineral resources and extractive) match
with the Table of Assessment.
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e Then we start to add other layers — such as the Cape
York Regional Plan, which in turn, triggers the
Regional Planning Interests Act 2014 (Qld)
(http://www.dlg.gld.gov.au/planning/regional-
planning/regional-planning-interests-act.html) ....and
it becomes a designated precinct .

 This means that the area can no longer be used for
cropping or mineral resource development.

e Consequently, the land is only zoned for animal
husbandry.



http://www.dlg.qld.gov.au/planning/regional-planning/regional-planning-interests-act.html
http://www.dlg.qld.gov.au/planning/regional-planning/regional-planning-interests-act.html

Designated Precinct
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The Cape York Regional Plan (CYRP) was prepared as part of the Queensland
Government’s overall land use planning responsibility to guide the economic, social
and environmental outcomes of development on the Cape (state of Queensland 2014).

The plan is regarded by the State Government as one of its ‘new-generation’
regional plans and is aimed at creating strategic, long-term land use certainty in the
region, especially for economic development.

The Plan’s Vision is that:

The people of the region, industry and government work collaboratively to support
sustainable economic development of the region, providing benefits for
communities through employment opportunities, access to services and new local
industry.

The region’s uniqgue and diverse environmental values are protected and
enhanced, with the liveability of the region’s towns improved through increased
prosperity. Sustainable economic development, protection of environmental areas
and enhancement of the cultural values of Indigenous people culminate in Cape
York’s distinctive regional identity. (state of Queensland 2014:17)
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The CYRP identifies areas that possess significant biodiversity values and or areas
of cultural heritage. These are mapped in the ‘Significant Environmental Area’ (SEA)
land use category and affects land that has been determined by the Federal Court of
Australia to be subject to native title rights and interests. There are no strategies in
the CYRP that describe how these lands should be managed or by whom.

Moreover, an additional overlay is applied to the SEA that is referred to as a
‘Designated Precinct’. In instances where this precinct is mapped, subsequent land
use prohibitions are placed on land uses such as broad acre cropping, mining
resource activities and dams. In this particular instance, there is no way of
identifying which areas are specifically set aside for cultural heritage protection or for
environmental purposes as they are simply bundled together.

The CYRP does not identify specific opportunities for Aboriginal communities to
develop their traditional lands. Nor does the CYRP suggest any new industry
development; rather it recommends building upon the existing private industries such
as mineral resources, agriculture, tourism and micro-enterprises. The CYRP also
suggests that public sector employment will remain an important source of
employment in the region.
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In the Foreword to the CYRP, the then Premier of Queensland states that the
government was determined to ensure that it will do whatever it can to address
economic disadvantage on the Cape, especially in the Indigenous communities. The
Premier also stated that the Government will make ‘every effort to normalise the
economy in Cape York and provide Indigenous communities with an opportunity for jobs,
home ownership, hope and economic growth’ (State of Queensland 2014:2).
Normalisation in this context infers assimilation, a single and uniform approach to
regional planning and development through the pursuit of existing industry development.

However, our analysis of the CYRP demonstrated that there are no specific policies or
strategies for addressing the current goals and aspirations of the Indigenous people of
the region or the disadvantages they currently experience. In sum, the intent of the
CYRP is to determine how the state will manage its own economic development
intentions for the Cape and it remains oblivious to the needs of the local Indigenous
population.
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This is a designation under the CYRP
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Regulated vegetation — note that the blue areas now show the real extent of the
strategic environmental areas — in addition to those listed under the Cape York Heritage
Bioregion. This partly explains why it is a designated precinct.

The ‘grey’ colour shows the mining lease boundary — note where the environmental
significance stops and starts — interesting that it coincides with a tenure boundary.
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A mining lease does appear to exist over the land — but given the previous slide
unlikely to be permitted to be developed
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So what does this mean? = DGR

So to sum up, at the local level the land and its attributes are considered to be of ‘general
ecological significance’, then when the regional layers are added, the land and its attributes
become a regional planning interest and a designated precinct — no economic development other
than what the planning scheme permits as self assessable can occur. Then we add the state
significance and we see two things: (1) that the environmental values run on a straight line that
happens to correlate with land title/tenure boundaries rather than the natural features; and (2)
that this layer further reduces the economic potential within lot 6.

This means that the land is set aside for environmental values. We are not privy to the full
contents of any of the ILUA’s for over this land or the intentions of the Traditional Owners.
However, what is clear is that the Western planning system may be placing arbitrary boundaries
or barriers to the development aspirations of the land’s native title holders. Native title across the
Cape are therefore being made to bear the environmental conscience of the nation.....

Social Equity
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Crown land Native title system

tenure system (Q) (Cth)
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Land Trust
PBC/RNTBC

» Participatory Mapping at Clan Level
» Collation of land uses and impact parameters to frame land use plan at Land
Trust Level/PBC/RNTBC



Land Trust ) Land Trust
PBC/RNTBC) PBC/RNTBC

Land Trust i Land Trust
PBC/RNTBC \PBC/RNTBC

Local
Government

[ PBC/RNTBC }

ldentify synergies within each Land Trust/RNTBC Land Use Plan (create Local
Area Plans)

Create Land use zones, use and development codes to reflect the synergies.
Create Precinct plans within each Local Area Plan to enhance and protect the
unigue characteristics of each Clan and their traditional lands
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Government
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Government
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Government
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Local
Government
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Local
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Government
/PBC/RNTBC
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It is clear to us as professional planners and planning academics that there are clear disjuncts
emerging between land administration, land use planning and native title outcomes.

These disjuncts can be identified in three distinct areas:

Procedural — in relation to the processes for the preparation of formal planning documents
at state, regional and local scales and how native title holders/registered native title
claimants and other Aboriginal and Torres Strait Islander people with other interests are (or
are not) being adequately involved in their preparation.

Substantive — in relation to the actual land use content of formal planning documents and
how the land use and occupancy rights, interests, values, needs and aspirations of native
title holders/registered native title claimants are being accommodated.

Decision-making — in relation to the development of ILUAs by native title holders, either as
part of consent determinations or as part of land use planning processes. Our concern here
is that the point at which native title holders are entering into ILUAS, they may not have
been able to undertake their own internal land use and occupancy planning to determine
their own land use requirements on their terms, rather than being forced into agreeing to
something to meet the immediate requirements of reaching a consent determination.

We firmly believe further careful research is required to develop better and more
accommodating synergies between land administration, land use planning and native title
outcomes for better futures for Aboriginal and Torres Strait Islander people.
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