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Overview 

• The green economy 

• Dual considerations – opportunities and rights based approaches  

• Preserving and growing space for indigenous peoples 

• Practical considerations 
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The green economy 

• Multiple drivers 

• Paris Agreement on climate change and international trends 

• Domestic law and policy (Federal, State and Territory renewable energy schemes and 

targets) 

• Commercial and investment tipping points 

• Energy procurement changes (corporate power purchase agreements, community wind 

farms, small scale solar) 

• Technology and innovation – eg: large-scale battery technology  
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Clean Energy Council, Australia 2018 



Opportunities 

• Size and location projects 

• Leveraging existing rights and interests 

• Micro-grids, changes (disruptions) in distribution technology and changes to procurement and 

development of renewable energy projects (community development, corporate power purchase 

agreements) 

• ‘Power of energy’ – reduction in particulate emissions, environmental, economic and employment 

benefits 

• Business case, partnering and financing opportunities 
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Opportunities 

• 17 off-grid remote Indigenous communities solar 

energy opportunities to reduce reliance on diesel 

• Australian Renewable Energy Agency (ARENA) - $31.5 

million towards the $59 million Solar Energy 

Transformation Program (SETuP) in the Northern 

Territory 

• Energy, environment, economic and health outcomes 

7 



Opportunities  

• IBA and ILC 

• Local Government facilitated power purchase agreement  

• Melbourne Renewable Energy Project (MREP) - group of local governments, cultural institutions, universities 

and corporations have collectively purchased renewable energy from a newly built facility 

• Sunshine Coast Regional Council solar farm 

• 15MW facility developed by the Council.  

• Canadian trends 

• Emerging microgrid trials 
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ARENA projects (extract 3 June 2018) 



Finding the balance - rights based engagement 

• New emphasis on old issues (land and water rights) 

• Native title and indigenous tenures 

• Issues and opportunities – native title future act jurisprudence 
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Tjiwarl Decisions 

• Federal Court application for determination of native title – also examined the validity of certain 

future acts in respect of which the State did not comply with the requirements of s24MD(6B) 

• One of the key issues – acts ‘covered’ by future act provisions and whether compliance with 

procedural requirements effects the validity of an act covered by relevant provisions   

• In 2016, the primary Judge, Justice Mortimer, held that certain licenses were invalid because 

they had been granted without complying with section 24MD of the Native Title Act 1993 (Cth)  
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Tjiwarl Decisions 

“… if the construction favoured by the Court in Lardil is correct, then the whole objection and 

determination process set out in s24MD(6B) could be ignored and a future act could still have full force 

and effect against native title interests, including ones which have been recognised in a determination by 

this Court.” 

 

at [1030] Narrier v State of Western Australia [2016] FCA 1519 (judgement at first instance) 

 

13 



Tjiwarl Decisions 

On appeal, the Full Court concluded that Justice Mortimer had erred in her finding and that the licences in question were invalid. 

“… The problem is this; the text and structure of the provisions, construed in context, all point to the legislature having 

intended precisely that which her Honour found objectionable. … 

Her Honour’s perceptions of unfairness are hardly ill-founded. There is also some force in her Honour’s observation that 

the possible remedies of declarations and injunctions to restrain a future act which has not been the subject of the 

required notification and consultation are “wholly unsatisfactory…” .” 

at [36], BHP Billiton Nickel West Pty Ltd v KN (Deceased) (TJIWARL and TJIWARL #2) [2018] FCAFC 8 
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Practical considerations 

• Check future act notices 

• Has the act been correctly notified?  

• Correct area? Native title party? Details? 

• Google can be a useful tool… 

• Has the entire project been notified? Correctly? (generation area and transmission infrastructure, 

access roads etc.) 

• Procedural rights…? (compensation) 

• Transparency – other landowner arrangements and objective standards 
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Ararat Windfarm Project Website 

http://www.ararat-windfarm.com/about/  

Ararat Windfarm Project EPBC Act referral 

http://www.ararat-windfarm.com/about/
http://www.ararat-windfarm.com/about/
http://www.ararat-windfarm.com/about/
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Oakey Farm Solar project 

Darling Downs Solar Farm project 



Practical considerations 

• Carrots and sticks 

• Defining the opportunity now and into the future 

• Partners? (local, state/territory, federal government, private sector interests in the 

area, other communities/residents/farmers?) 

• Funding and innovative finance 
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Practical considerations 

• Policy uncertainty – NEG and …  

• Paris Agreement – global trajectory 

 (net zero emissions) 

• Life-cycle / circular economy  

considerations  

• Advances in technology  

(and decreasing cost) 

• Reform agenda – preserving space 

 

 

 

19 



Questions? 

Emily Gerrard 

Director 

Comhar Group  

e.gerrard@comhar.com.au  
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