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Wik Peoples v Queensland [1993]-[1996]

ed 30 June 1993

9 January 1996

3 Dec1996

.

» rights prevail over native title to the
extent of any inconsistency.

» does not extinguish any remaining native
title rights.

~ « Howard: “pushed the pendulum back
too far in the Aboriginal direction”




Howard government’s 10 Point Plan 1998

» The ten points were as follows:

* The National Native Title Tribunal holds absolute authority
over claims for Native Title

» State governments are empowered to extinguish Native Title
over crown lands for matters of "national interest”

. Llan_ds providing public amenities are exempt from Native Title
claims

. 'AINtTng and pastoral leases are allowed to co-exist with Native
itle

» The National Native Title Tribunal can create access to
traditional lands rather than granting full Native Title

» Avregistration test is imposed on all claimants

» The right to claim Native Title in or around urban areas is
removed

* Government is permitted to manage land, water, and air
issues in any site

» Very strict time limits will be placed on all claims

» Indigenous Land Use Agreements will be created to promote
co-existence

National Native Title Tribunal powers to the Federal Court

Registration test (including authorization)

primary production activities , access rights, compulsory
acquisitions,

34 procedural rights right to negotiate;
ILUAs

Validation "intermediate period acts” and "previous exclusive
possession acts

Howard: “the Wik decision pushed the
;]D_endulum.too far in the Aboriginal direction.

he 10 point plan will return the pendulum to
the centre”.

‘Bucket-loads of extinguishment’



https://en.wikipedia.org/wiki/Native_Title

Fejo v NT [1998] HCA 58

 Larrakia People

» Darwin land once granted in fee
simple had reverted to vacant Crown
land - extinguishment - no revival




Yanner v Eaton [1999] HCA 53

 Right to hunt crocodile not
extinguished by Fauna Conservation
Act

« Fauna vested in Crown: not beneficial
ownership

» No statutory exemption of traditional use
 Traditional harpoon - motorized dinghy

» ‘property’ does not refer to a thing:
o it is a description of a legal
relationship with a thing.




Cw v Yarmirr [2001] HCA
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Yorta Yorta People v Victoria [2002] 214 CLR
422

» Society:

. _ .+ abody of persons united in and by its
acknowledgment and observance of a body of
' laws and customs

* |n relation to land

 Connection in accordance with laws and
customs

* Normative system

* No new rights -

* No parallel law making
* rules of transmission

« significant adaptations




Western Australia v Ward [2002] HCA 28

NTA v Common Law * French, Justice Robert ---
"Western Australia v Ward:
i e chntas property devils and angels in the detail”

NTA: partial extinguishment - (FCA) [2002] FedJSchol 14
bundle of rights - inconsistency of

incidents - comparison of rights

Mining lease

Occupation permit

Contra Delgamuukw v BC

Reserve v Vested

No protection of cultural
knowledge or spiritual connection

Project area v Actual grants
Public fishing






Extinguishment
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Bar-Barrum People

WWII Artillery Range -National Security Act -
possession - intent to affect existing rights as little
as possible - sunset clause

Extinguishment - ‘inconsistency of rights’?
« FCFCA- 3 x No; 2 x Yes - duration
» HCA-
3 x No - no exclusive possession - purpose;

3 x Yes - intention & adverse dominion
irrelevant - rights

WA v Brown [2014] HCA 8 -Iron Ore (Mt Goldsworty) i

Agreement Act - leases

Bennett J - ‘operational inconsistency’ - rejected: FC ys

HCA - ML - rights not exercise
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No Native Title Determination - proving native title

4 of 18 apical ancestors Badimia

* Contemporary laws and customs not traditional.
* Ancestral and historical Badimia people

* No normative system.

Appeal: CG (Decd) (Badimia) v WA [2016] FCAFC 67

,, » Power: s 225 & s 61(1) : Wyman (Bidjara People v Qld
onhectic [2015] FCAFC 108 confirmed
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Noongar South West Native Title Settlement

Bennell v WA [2006] FCA 1243

6 ILUAs

30k people, 200,000 sq km
Noongar (Koorak, Nitja, Boordawan) (Past, Present, Future) Rec ognition,
Nooongar Boodja Trust - $50m pa for 12 years Cows . RE
Central Services Corp + 6 Regional Corps $10/12yrs , &
Noongar Land Estate - 320,000 ha held by NBT G
National Parks - Co-operative & Joint Management
Land Access Crown lands for customary activities ”;‘
Noongar Standard Heritage Agreement
Noongar Heritage Partnership Agreement
Noongar Housing prog - 121 properties to N
Noongar business development -Govt services
Noongar Cultural Centre and offices
Noongar Land Fund $46,850,000 ov



Constitutional recognition
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National Indigenous
- Constitutional Convention,
Uluru, April 2017
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1937 William Cooper Petition to the King
1963 Yirkalla Bark Petition
1988 Barunga Statement

e

e

of tho Aboriginal Inhabitants of Australia to His Majesty George V
by the Ormce of God of Great Britain Ireland and the British ---e
Dominions boyond the seas King Defender of the Faith Emperor of -
India.

T0 THE KING'S MOST EXCRLLE ESTY IN COUNCIL.
IHE HUMBLE PETITION of the undersigned Aboriginal Inhabitants of the
Continent of Australis respectfully showeth:
THAT WHEREAS it was not only a moral duty, but also & strict - - -
injunotion included in the commiseion issued to those who came to =
people Australia that the original occupants and we their heirs and
successors should be adequately cared for.

AND WHEREAS the terms of the commission have not been adhered

to in that :
() our lands have been expropriated by Your Majesty's

Government in the Commonwealth.
(b) legal status is denied to us by Your Majesty’'s - =

Government in the Commonwealth.

AND WHEREAS all petitions made on our behalf to Your Majesty's
Government in the Commonwealth have failed.

YOUR PETITIONERS therefore humbly pray that Your Majesty will
intervens on our behalf and through the instrument of Your Majosty's
Government in the Commonwealth of Australia:

To prevent the extinotion of the Aboriginal Race and better =
conditions for all and grant us power to Propose a member of ---
parliament in the person of our own Blood, or White man known o have
studied our needs and to be in Sympathy with our Rece to represent
us in the Federal Parliament.

AND_YOUR PETITIONERS will ever pray:

SIGNATURES OF PRTITIONERS




National Indigenous position

N rrata Commission
/ - treaty
e - truth
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Constitutional Voice Amendment

to the Parliament and the Executive Government on matt
relating to Aboriginal and Torres Strait Islander people

to that body.

,,,,,,

- Section 101 Inter-State Commission re trade & ¢

]
i

v Cth (1915): not Ct - defunct - I-SC Act 1975



Political representation
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National Aboriginal Conference 1977-85

Aboriginal and Torres Strait Islander Commission 1990 - 2005

National Congress of Australia’s First Peoples 2008

e

PM’s Indigenous Advisory Council 2013

Referendum Council 2015- 2017



Towards Treaties

ssions of interest in negotiating

ressio
egotiation - Feb 2018

TREATY
let's get it right



Fiduciary Duty: Honour of the Crown

Honour of the Crown

«Unwritten constitutional principle that the crown must act
hanaurably vis & vis aboriginal peoples

«\What does this require?

+the duty to consult abarginal peaples when contemplating
decisions or conduct that may adversely affect their rights,

o the duty 1o fulfil the purose of tresties and be diligert in fulfiling
constitutional obhgations wed applicable Abor l]l;lkl [eOplos - \
INCRading roaties

rto 0t honourably in defining the nghts 4 guarantees and n
reConcang them with other ru;"nl,w'r_l filerests

. ggerokee Nation v Georgia 1831 US

« US v Mitchell 1983 US SC

» Guerin v Queen 1984 SC Canada

* Rv Sparrow 1990 SC Canada

» Delgamuukw v BC 1997 SC Canada

» Te Runanga o Wharekauri v AG 1993
NZ CA Cooke P

* Mabo (No 2) Toohey J




