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RECONCILING INDIGENOUS PEOPLES’ SOVEREIGNTY AND STA TE SOVEREIGNTY

PAUL L.A.H. CHARTRAND I.P.C.

ABSTRACT

The concept of ‘shared sovereignty’ is examined aascontribution to the debate on
reconciliation with Indigenous peoples in Canadd Anstralia. The discussion includes some
commentary on some common features of the recatioii debate in both countries. The main
focus is on the views of a minority of justicesanSupreme Court of Canada case and their
comparison with the analysis of Canada’s 1996 R@yahmission on Aboriginal Peoples.

Paul L.A.H. Chartrand, IPC
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1. Introduction

Australia and Canada have many things in commotth Bountries are former British
colonies that have become independent democrasitesStThey are geographically
large countries, with a relatively small populatiand they are at best middle-range
participants in international politics. Both coues have vast natural resources that
sustain vibrant economies within which trade oughkiei manufacturing. Another
comparison, which provides the context for the scabjof this paper, is that each
country harbours an indigenous population upon whbhemelands these modern
Nation-States and their vibrant economies have bedit. In each country, the
indigenous peoples have endured being dispossesemiflly and economically
marginalized, and politically subjugated.

Although many descendants of the original inhaltéarave assimilated into the
general population, there remain very significaninbers of indigenous communities
that retain their distinct cultural and social @dwer and institutions, and that continue
to live in and with their ancient homelands. Theb&tinct societies are commonly
referred to as ‘nations’ or ‘peoples’, althoughttigcally the indigenous population has
been referred to as ‘Aborigines’, ‘Indians’, or raorecently, ‘First Nations’. Each
country is currently involved in a search for betedations with its indigenous peoples.
This search is usually referred to as a proce§gsodnciliation’.

Australia and Canada have adopted various processepolicies in the search for
better relations. This has involved institutionsme old, such as the Canadian treaties
with First Nations and the common law courts, aothes new, such as the recently
dismantled Aboriginal and Torres Strait Islander Commission Australia and
Canada’s modern treaty process. There have beem someesses, and there have been
some failures.

In this paper | aim to contribute to reflection ashebate within the movement for
reconciliation. The particular contribution is topéain the concept of ‘shared
sovereignties’ and to introduce it as an idea thaly be helpful in the search for
common conceptual ground in legal and political elegments on the issue of
reconciliation. The discussion aims to build thenmeotum gained by recent conceptual
shifts that have cleared some underbrush from &tle @f reconciliation. The reference
here is to the recent initial shift that jettisortbd idea ofterra nullius.

The legal concept otérra nullius proposed that when the British colonizers came
to Australia the land belonged to no one. Sincéat there were many here who had
been living in their homelands for at least fifhptisand years, the concept meant that
the peoples who were here did not matter in Engtslonial law. TheMabo case
(1992) is widely regarded as having put this nofimo the dust bin of legal history,
which is where justice demands it be discarded.

The concept of ‘shared sovereignties’ adds to élgalland political advancement
that resulted fromMaba It proposes that it is not only the physical prese of
Aboriginal peoples on their lands that mattersaw,| but that the political action of
Aboriginal peoples also matters in the sense thiatetnporary political action ought to
contribute to the development of political, legahd constitutional norms in Australia.
The concept demands that attention be paid to #rengable boundaries between
political and legal norms, and the role of legittmaolitical and legal actors in this
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process. It seeks to put Aboriginal peoples on@uakfooting with other Australians

and Canadians in the development of the princigled values of the national

constitution under which those who share the larcgaverned. One of the attributes of
the law of the constitution that assists the preaealysis is that it is often within its

sphere that the meeting of law and politics carasiomally be seen in sharper relief
than one can expect in other institutions such hees dommon law courts or the
administration of law.

The discussion that follows begins with an overvieinthe concept of ‘shared
sovereignties’ that was developed by Canada’'s R&@@inmission on Aboriginal
Peoples (RCAP) in its 1996 final report (Canada6)9%he concept emerged from the
commission’s analysis and recommendations on tbegibal right of self-government,
as a right protected by the law of the constitution

The discussion then shifts to review the judic@dgtion of the concept of shared
sovereignties by two justices of the Supreme Co@irCanada in théMitchell case
(2001), where they called it ‘merged sovereigntteShis development shows that the
concept of ‘shared sovereignties’ developed byRGBAP has already contributed to the
evolution of Aboriginal rights jurisprudence in Gala. It is an open question that is
introduced here whether a similar contribution barmade in Australia.

The other question raised in this paper is whetherconcept of ‘shared sover-
eignty’ can make a useful contribution to the rhietof reconciliation discussions and
ultimately produce the result that the politicatiags of Aboriginal peoples contribute
to the development of political, legal, and comsititnal norms in Australia.

In order to clarify what reconciliation means araksl not mean in this paper, it is
useful to begin by considering the meaning of #rentand to add a few comments on
some of the other ideas and strategies or actlwatsatre often associated closely with
reconciliation.

2. On reconciliation

The general meaning of ‘reconciliation’ is to readsdish good relations between parties,
or ‘to make friendly again’. If so, then it is whrhoting that in the context of relations
between indigenous peoples and Nation-states su€aaada and Australia, the term is
often used in the sense of ‘conciliation’. Thissis because of the insurmountable
challenge of showing that every indigenous people had good relations with the
State’s agents and representatives at some pdiigtiory.

Inspiration for the comments that follow has beamegd from the goals articulated
by Reconciliation AustraligReconciliation Australia 2005) which declaresttha

Our vision is for an Australia that recognises the sgdgrdace and culture of Aboriginal and
Torres Strait Islander peoples as the First Auatng values their participation and provides
equal life chances for all.

! Those who harbour sceptical notions about thetmefithe idea of ‘merged sovereignties’ have thigom of
calling it ‘submerged sovereignties’ to displayitltisagreement. The main reason for not adoptieg t
former term is to reflect the ideas that informied tlevelopment of the concept of ‘shared soverieigint
within the work of the RCAP, wherter alia, the principle of ‘mutual sharing’ guided the argdyand
recommendations.
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Reconciliation involves justice, recognition anclireg. It's about helping all Australians
move forward with a better understanding of the pad how the past affects the lives of
Indigenous people today.

Reconciliation involves symbolic recognition of thenoured place of the first Australians,
as well as practical measures to address the @intatye experienced by Indigenous people
in health, employment, education and general oppiyt

Truth and reconciliation

The concept of ‘truth’ is closely associated witlattof reconciliation, especially in the
context of State policies or institutions that atrhealing the collective wounds of past
conflicts and troubled relationships between peopieng within the common borders
of a single State. The relationship between theiteas is evident in the name of the
South African Truth and Reconciliation Commissiadain Canada, in the ‘Truth and
Reconciliation’ label that has been adopted for Alssembly of First Nations’ newly
established commission relating to Indian Residé®&chools (AFN 2009).

The objectives ofReconciliation Australiastate that: ‘Reconciliation involves
justice, recognition and healing. It's about hedpall Australians move forward with a
better understanding of the past and how the pietis the lives of Indigenous people
today’. That may reasonably be taken to mean thah tis an important part of a
reconciliation movement, involving a search foramenon truth in describing the past
and its present effects upon indigenous peoples.

Although we may intuitively share similar understangs about the meaning of
‘truth’ in the context of reconciliation, it mayasonably be thought that more rather
than less discussion about it is better. Speakirggreational conference addressing the
Truth and Reconciliation Commission of the Assentdflyirst Nations in June 2007, |
suggested that the idea of truth in the contextobnciliation might be described with
the metaphor of the thin, fragile ice that form&mmwght on the shallow ponds that are
formed by the melting snow in western Canada whgrew up. | call this ‘spring ice’,
although some of my friends know it as ‘rubber iéa’ its relatively elastic quality
compared to the hard ice of winter. Like many athérrecall, as a young child,
delighting in testing the strength of the flexilblet fragile ice sheets in roadside ditches
on the way to school, risking a cold soaking of hand-me-down jeans with every
daring step. Sometimes at play we would break ieffgs of this window-pane-thin ice
and see how large a piece one could break off dénttilmphantly to sparkle in the
springtime sun.

Truth is like fragile spring ice. Any one persomgzck up a small piece of it. But
larger pieces can only be held up by many handsking together with great care.
When held up this way we know it is the springtiaieour relations and the sun makes
it a thing of shining beauty. But it is very fragjiland if any one grasps on to it too
firmly, it shatters and crumbles at one’s feet.

Peace and justice and reconciliation

Peace and justice are also closely associatedthethidea of reconciliation. Peace by
itself is not always an unmitigated good. It cariroposed by brutal force to silence and
to subjugate. In Canada, those who control theipuhédia have associated the idea of
peace in relations with indigenous peoples withneoaics. Immediately after the
release of the final report of the Royal CommissionAboriginal Peoples in 1996, the
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newspaper editorial commentaries across the countyssed on the commission’s
calculations of $2 billion as the yearly financ@lsts of implementing its twenty-year
plan. It is still fair to state that the centralegtion that accurately captures the way that
the Canadian media portrays Aboriginal policy isseek ‘peace at the lowest price’.
Are there better ways to describe a true recoticfigpolicy with Aboriginal peoples?
Should we not also ask ‘What is the price for pes® Justice must always be the
companion of peace in discussions on reconciliabetween States and indigenous
peoples (Bradford 2003:27).

Apology and reconciliation

One of the vexed issues surrounding reconciliapoocesses is the question of an
apology. Is an apology by the State’s represemst@/necessary part of a reconciliation
process? If so, what words should be said? Pe@pe lessons may be learned from
events associated with reconciliation processesenineligenous peoples have not been
involved.

One of the memorable and powerful images in tHe fa reconciliation happened
in Warsaw, Poland, on 7 December 1970. On that ttheyGerman Chancellor, Willy
Brandt, attended a commemoration of the Jewislnvicof the Warsaw Ghetto uprising
of 1943. Although it had been decades since thmrgsuprising and the end of the
Holocaust, Brandt spontaneously dropped to his &reefore the commemoration
monument, a profound act of apology and repentahitieough he spoke no words, the
image of this silent apology, seen in the news doynsny Poles and Germans, had a
powerful effect on both nations. Brandt himself hegn said to have reflected on the
moment and said ‘I did what people do when wordstiam’ (Brandt 1994:214).

In Canada the Royal Commission on Aboriginal Pepgleoposed that a Royal
Proclamation be issued by the federal governmefurraal act of recognition, healing
and future promise. An instrument without legakeff the Proclamation was seen by
the commissioners as a powerful symbol of the gowent’s commitment to better
relations with Aboriginal peoples. The recommernmativas not an inspiration of the
commissioners; rather, it meant to respond directlthe views of Aboriginal persons
that were expressed in the nearly one hundred phblrings held by the commission.
The government has ignored that recommendation.ostinwo years after the report
was published, a statement of regret was madebytite Prime Minister, but by the
Minister of Indian Affairs, who has responsibilionly for some aspects of Aboriginal
policy. The churches have issued apologies in d=sgér their roles in the destruction of
Aboriginal culture and the harms done to individaat family lives by the residential
schools system.

Like many others perhaps, | harboured doubts fong time about the merits of an
official apology, especially when it is offereddgeople only as a matter of public duty
by a State agent. | used to think of the analogtheflittle boy who is forced to say
‘sorry’ for hitting his little sister while harboimg thoughts of doing it again the very
next chance he gets. But in listening carefullyvttat Aboriginal persons have had to
say about the issue, | found reason to supporitidee It has to do with wrongs done by
humans to other humans as acts sanctioned by &itterity. The State has a mono-
poly on the use of force and coercion. We can tmokonly of extremes such as the

2 A recent discussion of this well-known event iatthy Rauer (2006:257).
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death penalty but the quelling of riots, and théection of taxes and the issuing of
fines and penalties. The State must always ju#sfiyuse of power. It is never good
enough to argue that wrongs may be inflicted upmugs of people ‘in the public
interest’® It is reasonable to argue that some personakistemust be sacrificed for the
good of the national community: taxpayers know.tBait coercive tax policies always
strive for equity and fairness and are always iredas a context where it is naturally
accepted that they must be justified. It is notshme where unjustifiable wrongs have
been done and continue to be done. Apologies campee fears and a sense of
grievance, both of which are significant facts &ggille to Aboriginal peoples in both
countries and which cover a wide range of eventk @articularities, from Aboriginal
deaths in custody to the personal fears of policethat | have heard described by
several Aboriginal women in several parts of Canada

Returning to the matter of ‘public interest’, it p®liticians in charge of the State
government who decide what laws and policies ariénpublic interest, and they are
the representatives of the State. They issue ajgslam behalf of the State for its past
actions. An official apology does not demean th&onal population or its soul; it
builds bridges that contribute to the constitutidmational communitie$.

Surely if those who have suffered from the wrongBated by official State sanct-
ion say they want an apology, then there can beowbt an apology will contribute to
reconciliation. If we accept the proposition thaisfralia and Canada ought to have a
national sense of identity grounded in a senseoafncunity with a shared national
vision based upon commonly-held values and objestithen it is imperative that the
goals of reconciliation with the Aboriginal peoples heeded.

| am now convinced that there is good reason famology. It amounts to a formal
statement on the part of the State’s represensativ® control the reins of power that
the ones who have been wronged need not fearaipaverful symbol and statement of
a commitment to use the State’s power for good motdfor wrong. ‘Not under our
watch shall these wrongs be repeated’.

3. Canada’s Royal Commission on Aboriginal peoples,
and ‘merged sovereignties’

The concept of ‘merged sovereignties’ emerged ftbencommission’s constitutional
analysis which led it to conclude that Section 8the Constitution Act 1982ecognises
and affirms an inherent right of self-governmeratttis vested in ‘nations’ of Aboriginal
peoples. In the descriptions that follow, direcotions from the sources will advance
the purpose of setting out in brief form the massues and ideas developed by the
commission and later adopted in the Supreme Co@rtCanada. Introductory
descriptions of the concept of ‘merged sovereighti#st the concept proposed by the
RCAP, and then the concept proposed in Migchell case will be followed by a
discussion and concluding remarks.

% Chamberlin (1975) has provided an eloquent paairafthe point that Aboriginal peoples in Canadd the
United States have historically been wronged inmndu@e of the public good.

* There is a voluminous literature on the subjecpflogies and reconciliation in various contefds;
example, Josephs (2004:18).
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The commission’s discussion began with a reviewsahe of the views it had
received on the meaning of ‘sovereignty’ in publiearings and other submissions by
Aboriginal persons (RCAP 1996:112):

Commissioners heard differing views about what Adinal sovereignty means for the
relationship between Aboriginal peoples and Can&dene Aboriginal people spoke about
degrees of sovereignty and joint jurisdiction. Anher of treaty nations used the term
“shared sovereignty” and maintained that theirttesacreated a confederal relationship with
the Crown, or a form of treaty federalism. For eplanthe Federation of Saskatchewan
Indian Nations outlined a vision of shared but égoaereignties, affirmed by treaties
between First Nations and the Crown.

The commission noted that some Aboriginal persatk driticized the adoption of the
concept of sovereignty in debates involving pditiautonomy and authority. Terms
drawn from European thought such as ‘sovereignkgws the reconciliation debate
against Aboriginal peoples because use of thosastemplies acceptance of basic
premises behind the concept that may not be ughettie Aboriginal side. By way of
example, the commission cited Gerald Alfred’s sstjoa of the Mohawk word
‘tewatatowie, which means ‘we help ourselves’, and is linked¢a@acepts embodied in
the lroquoisKaianerekowaor Great Law of Peace. It is understood not amkgrms of
interests and boundaries, but also in terms of, lagldtionships and spirituality. ‘The
essence of Mohawk sovereignty is harmony, achi¢kemligh balanced relationships’
(RCAP 1996:111).

The commission then engaged in an analysis thatleded that the common law
doctrine of Aboriginal rights includes an inhereight of Aboriginal peoples to govern
themselves within Canada. ‘This right is inherenthat it originates from the collective
lives and traditions of these peoples themselvdgerahan from the Crown or Parlia-
ment’ (RCAP 1996:192).

At this point the commission report examined thecpss of constitution building.
This discussion introduces the proposition that puditical actions of Aboriginal
peoples matter in the development of the law ofcirestitution, and also identifies the
inspiration for the concept of ‘merged sovereigit{RCAP 1996:193-194):

The constitution of Canada has a complex interinattire that bears the imprint of a wide
range of historical processes and events. The gsatfebuilding the Canadian federation
was not restricted to the pact struck in the 18&ween the French-speaking and English-
speaking representatives of Lower Canada, UppeadzarNova Scotia and New Brunswick
and to the negotiations bringing in the other pmoes at later stages. The Canadian
federation also finds its roots in the ancient énétreaties and alliances between the
Aboriginal peoples and the Crown.

The modern state of Canada emerged in part fromlt-faceted historical process
involving extensive relations among various boaieAboriginal people and incoming
French and British settlers. These relations wefteated in a wide variety of formal legal
instruments, including treaties, statutes and Crimsttuments such as the Royal
Proclamation of 1763. The resulting body of praczgeentually gave rise to a unique body
of inter-societal common law that spanned the gawden the societies in question and
provided the basic underpinning for ongoing relagibetween them.

Over time and by a variety of methods, Aboriginabples became part of the emerging
federation of Canada while retaining their riglatshteir laws, lands, political structures and
internal autonomy as a matter of Canadian comman la
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... this process was not fully consensual.[interef¢nrence omitted] It was marred by
elements of coercion, misrepresentation and outfighd. It was often characterized by
broken promises, widespread acts of dispossesaiba alatant disregard for established
rights. Nevertheless, it is also true that theenirconstitution of Canada has evolved in part
from the original treaties and other relations thast Peoples held (and continue to hold)
with the Crown and the rights that flow from thastations.

A principle of fundamental importance for the corasidn’s analysis is the
principle of ‘continuity’. The principle has beerellarticulated in Aboriginal rights
scholarship and also in the context of the ‘comphebry’ of confederation, which
argues that the Provinces did not receive powen fitte central government, but on the
contrary, the federal government was a result ®fctbnsensual association and compact
under which the Provinces retained all their oddjipowers not ceded to the federal
government. On this point the commission statet] tfehind the compact theory is the
fundamental principle of continuity which has bekscribed as ‘a right or a power can
no more be taken away from a nation than an indalidexcept by a law which revokes
it or by a voluntary abandonment’ (RCAP 1996:195).

The principle of continuity supports the propositiRCAP 1996:195-196):

... that Aboriginal nations did not lose their inhareights when they entered into a
confederal relationship with the Crown. They regginheir ancient constitutions so far as
these were consistent with the new relationship

... the process of constitution building has takeatplover a very long time. It has ranged
from such ancient arrangements as the seventeenttrg Covenant Chain between the
Five Nations and the French and British Crowneorelatively recent entry of
Newfoundland in 1949. The federal union in 1864ykiich French- and English-speaking
peoples joined to form the new country of Canadss wsignificant landmark in the
process. However, it was only one part of a prégchbistorical evolution that, in one way

or another, had already been proceeding for samednd has continued to the present day.

Recognition of national and regional rights hasnb@enajor structuring principle of the
constitution from earliest times. This principleanintinuity ensured that when a distinct
national or regional group became part of Canddhlinot necessarily surrender its special
character or lose its distinguishing features, iMaethese took the form of a distinct
language, religion, legal system, culture, educatisystem or political system. In its most
developed form, the principle has enabled certational groups to determine the dominant
legal, linguistic, cultural or political charactef an entire territorial unit within
Confederation, whether this be a province or anrigial territory. In more modest form,

it has preserved certain collective rights of nailcgroups within these territorial units.

The commission then noted that the courts had téerview that treaties and other
rights of Aboriginal peoples could be unilateralgrogated or extinguished by legislat-
ion, pursuant to the courts’ understanding of tleaning of ‘parliamentary sovereignty’

(RCAP 1996:198). That theory was jettisoned with @onstitutional entrenchment of
Aboriginal and treaty rights in 1982. The main psion was Section 35, which

provides, in part (Canada 1982 Chapter 11) that:

(1) The existing aboriginal and treaty rights of #iboriginal peoples of Canada are hereby
recognized and affirmed.

® Authorities on the compact theory are cited a#6.4nd n.147 and discussed in the text of the cesiam
report at pp.194-195.
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(2) In this Act, “aboriginal peoples of Canada”limtes the Indian, Inuit and Metis peoples
of Canada.

The final report of the commission set out the argat for the constitutional right
of self-government, basing it largely upon the & jurisprudence of the Supreme
Court of Canada (RCAP 1996:202 n10):

At the time of European contact, Aboriginal peoplese sovereign and independent
peoples, possessing their own territories, polisgatems and customary laws. Although
colonial rule modified this situation, it did nogptive Aboriginal peoples of their inherent
right of self-government, which formed an integratt of their cultures. This right
continued to exist, in the absence of clear anith pdgislation to the contrary. Although in
many cases the right was curtailed and tightly leggd, it was never completely
extinguished. As a result, the inherent right dffgevernment was recognized and affirmed
in section 35(1) of the Constitution Act 1982 an existing Aboriginal or treaty-protected
right. This constitutional right assumes a conterapoform, one that takes account of the
changes that have occurred since contact, the mogeds of Aboriginal peoplesnd the
existence of a federal system in Canada

The commission then noted the vulnerability of thght of self-government to
extinguishment prior to 1982, and argued that iplyapg the term ‘existing’ in Section
35 that (RCAP 1996:203):

... we should consider not only the terms of anydiagion passed before 1982 but also the
character and weight of the particular right ingfien, as a matter of basic human rights
and international standards.

... itis unimaginable that, in their own homelandbpriginal peoples should ever be
denied Aboriginal and treaty rights that are cdntraheir existence as peoples. This
broader approach reinforces the conclusion thaintierent right of self-government still
exists for all Aboriginal peoples in Canada and thi right exists notwithstanding the
terms of legislation passed before 1982.

The commission explained the nature and scope efAtboriginal right of self-
government that is protected in Section 35 andraeted that right with other rights
that are based on other foundations (RCAP 1996:213)

... we have in mind the particular version of thghtiof self-government now recognized
in Canadian constitutional law. We are not refertim the broad right of self-government
that is asserted by many Aboriginal peoples orb#sés of their treaties or on other
historical and political grounds.

The commission made it clear that the right of-gelfernment was not the same as
the right of self-determination that all ‘peoplésive by virtue of international law. The
following extracts capture the essence of the R@aProach (RCAP 1996:169, 172,
174-175):

In our view, the Aboriginal peoples of Canada pesghe right of self-determination. This
right is grounded in emerging norms of internatidaa and basic principles of public
morality.

The right of self-determination is held by all theoriginal peoples of Canada, including
First Nations, Inuit and Metis people. It gives Alginal peoples the right to opt for a large
variety of governmental arrangements within Canadayding some that involve a high
degree of sovereignty. However, it does not enfileriginal peoples to secede or form
independent states, except in the case of gravesgipn or a total disintegration of the
Canadian state.
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It is important to distinguish between self-deteration and self-government. Although
closely related, the two concepts are distinctiamdlve different practical consequences.
Self-determination refers to the right of an Abera nation to choose how it will be
governed — whether, for example, it should adopasste governmental institutions or join
in public governments that embrace Aboriginal and-Aboriginal people alike. Self-
government, by contrast, is one natural outconta@exercise of the right of self-
determination and refers to the right of peoplesxercise political autonomy. Self-
determination refers to the collective power ofichpself-government is one possible result
of that choice.

The report then explained that the Section 35 (B@QAP 1996:213)

... isinherent in its source, in the sense thahds its origins within Aboriginal peoples, as
a contemporary manifestation of the powers theyiteily held as independent and
sovereign nations. It does not stem from constinati grant, that is, it is not a derivative
right.

The discussion reviewed the distinction betweentweapproaches just described
and offers a comment that was to be quoted lateghenSupreme Court: ‘Under the
second doctrine, Aboriginal governments give thestitution its deepest and most
resilient roots in the Canadian soil’ (RCAP 199&2114;Mitchell para.129).

The final report concluded that (RCAP 1996:2WMtchell para.134):

The Aboriginal right of self-government is recogedzby the Canadian legal system, under
the constitutional common law of Canada and alsteusection 35(1). So, while the section
35(2) right is inherent in point of origin, as atteaof current status it is a right held in
Canadian lawThe implication is that, while Aboriginal peopleave the inherent right to
govern themselves under section 35(1), this canistital right is exercisable only within

the framework of Canada. Section 35 does not waarahaim to unlimited governmental
powers or to complete sovereignty, such as indem@rglates are commonly thought to
possess. As with the federal and provincial govemis) Aboriginal governments operate
within a sphere of sovereignty defined by the dturtgdn. In short, the Aboriginal right of
self-government in section 35(1) involves circunised rather than unlimited powers.

The commission’s analysis then proceeded with eudson that elaborates the mean-
ing of ‘circumscribed rather than unlimited’ (RCABR96:214):

Within their sphere of jurisdiction ... the authordf Aboriginal governments is immune to
indiscriminate federal or provincial interference.

Referring to the co-existing federal and provingal’ernments, the report proposed an
‘organic model’ of the constitution made up of #gn@ders of government with distinct
but overlapping spheres of authority (RCAP 1996)215

The Aboriginal sphere of jurisdiction includes rlhtters relating to the good government
and welfare of Aboriginal peoples and their teriée.... This sphere consists of both a core
and a periphery. In core areas of jurisdictionAhoriginal people is free to implement its
inherent right of self-government by self-startingjiatives, without the need for
agreements with the federal and provincial govemime.. in the periphery, the inherent
right of self-government can be exercised onlyofelhg the conclusion of agreements with
the federal and provincial governments.

For present purposes it is important to note ttleviang explanation. According to the
commission (RCAP 1996:215):

the core of Aboriginal jurisdiction, ... includes aliatters that:

AIATSIS Research Discussion Paper 26 9



Paul L.A.H. Chartrand, I.P.C.

« are of vital concern to the life and welfare ofaatjzular Aboriginal people, is culture and
identity;

 do not have a major impact on adjacent jurisdictj@mnd
« are not otherwise the object of transcendent fégeoaincial concern.

The periphery makes up the remainder of the spdfdrerent Aboriginal jurisdiction.

The report then engaged in an extended discussidneotwo spheres of Aboriginal
jurisdiction (RCAP 1996:215-223).

Although the right of self-government was not egplly mentioned in Section 35,

subsequent political developments in Canada redgadéitical acceptance of its exist-
ence and meaning. This acceptance is containetieinerms of theCharlottetown
Accord a national constitutional agreement which inctud&boriginal provisions
agreed by First Ministers of the Crown representirggfederal and provincial govern-
ments, and Aboriginal political leaders (RCAP 122®, 400 n.188). Participants in the
negotiations leading up to agreement on the Acododmed the commissioners that an
earlier analysis and recommendations by the conmomissn Aboriginal self-govern-
ment had assisted the discussions and eventuticpbicceptance of the inherent right
of self-government (Canada 1993:220).

The commission’s final report, following the dissig of the Aboriginal spheres

of jurisdiction, compared the approach it had desd with proposals in the draft
Charlottetown Accordhat had been politically accepted by First Miaistand Aborig-
inal leaders on 9 October 1992, whigatter alia, provided (Canada 1993:220) that:

35.1(1) The Aboriginal peoples of Canada havertherient right of self-government within
Canada. [not Aboriginal right]

(2) The right referred to in subsection (1) shallifiterpreted in a manner consistent with the
recognition of the governments of the Aboriginabples of Canada as constituting one of
three orders of government in Canada.

(3) The exercise of the right referred to in sukieaq1) includes the authority of duly
constituted legislative bodies of the Aboriginabpkes, each within its own jurisdiction,

(a) to safeguard and develop their languages,reslt@conomies, identities, institutions
and traditions, and

(b) to develop, maintain and strengthen their i@tahip with their lands, waters and
environment, so as to determine and control theametbpment as peoples according to
their own values and priorities and to ensure tibegirity of their societies.

35.4(1) Except as otherwise provided by the Cangiit of Canada, the laws of Canada and
the laws of the provinces and territories contitiuepply to the Aboriginal peoples of
Canada, subject nevertheless to being displacéalNsyenacted by legislative bodies of the
Aboriginal peoples according to their authority.

(2) No aboriginal law or any other exercise of itlfgerent right of self-government under
section 35.1 may be inconsistent with federal ovrcial laws that are essential to the
preserving of peace, order and good governmenanf@a[emphasis added]

(3) For greater certainty, nothing in this sectomends the legislative authority of the
Parliament of Canada or the legislatures of theipoes or territories.

Although theCharlottetown Accordof which the Aboriginal provisions were only

a part, did not pass into law because it failed imational referendum, the Aboriginal

10
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provisions are quite properly viewed as the highewanark of political acceptance of
the inherent right of self-government of Aborigimeoples in Canada. It is evident that,
even in this best model, Canada would retain aityhor sovereignty over matters of
national interest.

Further political developments extended Canaddisialf acceptance of an inher-
ent right of self-government as argued by the cogsimn. In August 1995 the federal
government issued a policy guide entitl&thoriginal Self-Governmentwhich was
designed to serve as a framework for the negotiatioagreements implementing the
inherent right of self-government, and which giilides negotiations aimed at reaching
agreement on the terms of modern treaties with Niasions (Canada 1995).

The 1995 policy guide was reviewed in the comroigsi final report, which noted
three lists of powers that the federal governmextt $tated it was willing to recognise
within the broad definition of matters that areemal to the group, integral to its
distinct Aboriginal culture, and essential to ifgecation as a government or institution.
The first list consists of matters the governmertve as proper subjects for negotiat-
ions under this definition. The second list corgaisubjects that go beyond the
definition, but in respect to which the governmestprepared to negotiate some
measure of Aboriginal jurisdiction, while specifgithat primary law-making authority
would remain with the federal or provincial goverems, whose laws would prevail in
the case of a conflict with Aboriginal laws.

The third list deserves close scrutiny for its valece to the issues in this paper.
That list includes subject matters where therenareompelling reasons for Aboriginal
governments to exercise law-making authority amd ¢annot be characterized as either
integral to Aboriginal cultures or internal to Aliginal groups.

These subject matters are grouped under two headBwih relate to what the
federal guide views as ‘national interest powdsst, it is only the subject matters in the
first list that concern our immediate purposes (RC®96:222 n.10):

1. Powers related to Canadian sovereignty, defandeexternal relations, including

* international relations, diplomatic relations andeign policy
 national defence and security

* security of national borders

* international treaty making

 immigration, naturalization and aliens

« international trade, including tariffs and imporpert policy.

The commission noted that, in the policy guide (FRRCK996:223),

... while matters on the third list are excluded freeff-government negotiations, the policy
guide envisages the possibility of entering innénistrative arrangements’ in these areas,
where such arrangements are feasible and appmpriat

The commission concluded this part by referringh® government’s policy on laws
enacted by Aboriginal governments and conflictshwiaws of other governments
(RCAP 1996:223):

® As cited in RCAP 1996 at n.218, p.402. The 199&paguide is discussed at pp.221-223,
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The policy guide affirms that implementation of theerent right of self-government will
not lead to the automatic exclusion of federal mravincial laws, many of which will
continue to apply to Aboriginal peoples or co-eith Aboriginal laws. To minimize
conflicts between Aboriginal laws and federal avyincial laws, the federal government
proposes that all self-government should establikds of priority for resolving such
conflicts. While these rules may provide for thegmaountcy of Aboriginal laws, in the
federal government’s view, they may not deviatenfthe basic principle that “federal and
provincial laws of overriding national or provintimportance will prevail over conflicting

Aboriginal laws.

The claim in theMitchell case will be examined in the next section. Thikéscase
in which two justices of the Supreme Court of Cangadve a minority judgment in
which they adopted the RCAP notion of ‘shared seigaty’. The case developed as a
challenge that went to the very heart of these armtiof ‘overriding national
importance’, by asserting an Aboriginal right topiont goods from the United States
into Canada free from import taxes or duties.

4. Judicial adoption of the concept of ‘shared sove reignties’

In the previous section, the RCAP’s argument foirdrerent Aboriginal right of self-
government recognised and protected by the Cotistitwas reviewed. The concept of
‘shared sovereignties’ formed part of that argumeéntthe argument, the original
authority and power of Aboriginal peoples to govéramselves had been absorbed into
the body politic and the law of the constitution@d#nada. The law of the constitution
had been developed in part by the political actiohéboriginal peoples in the course
of historic Crown-Aboriginal relations. | interpréte analysis of the RCAP to mean
that the political actions of Aboriginal peoples é¢ontemporary and future Crown-
Aboriginal relations ought to continue to infornettdynamic evolution of the law of the
constitution in Canada. Not only constitutional wentions and practices, but funda-
mental rights emerge from political action wheredmtors identify the interests they
value, and, in time, the law recognises theseastsrand protects them as legal rights.
The political developments of the last three desandeich resulted in the recognition of
the right of self-government of Aboriginal peoplasCanada are part of, and illustrative
of, that dynamic process.

If the political autonomy evident in a constitutdrright of self-government is
viewed as a protected space within Canadian saresefor the continuing force of
Aboriginal sovereignty, it remained to be seen hbe judicial arm of the Canadian
government might view the idea of ‘shared sovertggh Earlier case law had left this
question opeh.The first indication came from the minority deoisiin the difficult case
brought on appeal to the Supreme Court of Canad@Hhigf Mike Mitchell Mitchell
n.3).

Given the facts of the case and the argument madeas apparent that Chief
Mitchell had taken a case to the courts of Canhdagtood squarely against the views
of the executive branch of government of what dtutstd matters of transcendent
national importance. Regardless of how the Aboabiight claim was ultimately to be
framed as a matter of law by the courts, it dicbiae activities across a political border

" Thomas Isaac (2004) has provided a discussidmegiirisprudence on the issue of Aboriginal self-
government. Als@ampbell v British Columbia (A.G2000.
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into Canad4.The case was also built, not upon a foundatioBarfadian law, but on a
foundation of the rules of a political entity distt from Canada, the Haudenosaunee
situated in New York State. This would seem tog@gjuestion of private international
law, or conflict of laws, but the action was franesia matter of Canadian constitution-
al law.

The majority based its decision on an interpretats Canadian law, not on an
interpretation of the status of laws of the Haudenmee as may be enforceable in
Canada under established rules in the sphere diataf laws or private international
law. This was accomplished by responding to tharcfar an Aboriginal right protect-
ed by Section 35. It has been suggested in acadewmmentary that the court could
have given weight to evidence in support of thatriaimed by Mitchell (Coyle 2003).

Be that as it may, it is difficult not to believieat the court was most concerned
with reaching a decision that did not challenge &ia's control of its political borders
and policies related to tariffs, customs and imparid exports. Doing otherwise would
have meant that the court was making decisionsstioad in the face of what the exec-
utive arm of government had officially announcedviékwed as matters of national
interest and not appropriate for discussion underduise of Aboriginal rights. The
Supreme Court had earlier demonstrated its seigitiv the political reception of its
decisions on Aboriginal rights following its deasi in theMarshall treaty caseR v
Marshall 1999).

Binnie, J. wrote the minority judgment concurredinMajor, J Mitchell v Canada
[2001]). His Honour explained that Aboriginal irgsts and rights are to be reconciled
with the ‘sovereignty’ of a new entity that incliedA@boriginal peoples:

“Merged sovereignty” asserts that First Nationsevest wholly subordinated to non-
aboriginal sovereignty but over time became mepgetmers. The final Report of the Royal
Commission on Aboriginal Peoples, vol.2 (Restruotythe Relationship (1996)), at p.214,
says (sic) that “Aboriginal governments give thastiiution [of Canada] its deepest and
most resilient roots in the Canadian soil.” Thislafed concept of Crown sovereignty is
of importance. Whereas historically the Crown mayéhbeen portrayed as an entity across
the seas with which aboriginal people could scgrbelexpected to identify, this was no
longer the case in 1982 when the s.35(1) recotioitigprocess was established. The
Constitution was patriated and all aspects of ouereignty became firmly located within
our borders. If the principle of “merged soverejgrarticulated by the Royal Commission
on Aboriginal Peoples is to have any true mearitngust include at least the idea that
aboriginal and non-aboriginal Canadians togethen fa sovereign entity with a measure of
common purpose and united effort. It is this netitgras inheritor of the historical
attributes of sovereignty, with which existing algoral and treaty rights must be
reconciled.”

He then wrote that:

The final Report of the Royal Commission on Abavé Peoples, vol.2, goes on to
describe “shared” sovereignty at pp. 240-41 agvest

Shared sovereignty, in our view, is a hallmarkhef Canadian federation and a central
feature of the three-cornered relations that litdoAginal governments, provincial

& William R Di lorio (2007) has provided a discussiof the problems and possible solutions of bosgeurity
for Native Americans, which also contains someregfee to the Canadian border. At the time of wgitim
late 2007, the Assembly of First Nations (AFN 20D anada has had communications with senior
Canadian and American officials and with the NagldDongress of American Indians on border security
issues.
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governments and the federal government. These gangtts are sovereign within their
respective spheres and hold their powers by vofukeir constitutional status rather than
by delegation. Nevertheless, many of their powegsshared in practice and may be
exercised by more than one order of government.

On this view, to return to the nautical metaphicthe “two-row” wampum, “merged”
sovereignty is envisaged as a single vessel (praftstate) composed of the historic
elements of wood, iron and canvas. The vessel'ooents pull together as a harmonious
whole, but the wood remains wood, the iron remaims and the canvas remains canvas.
Non-aboriginal leaders, including Sir Wilfred Laemi have used similar metaphors. It
represents, in a phrase, partnership without alsdioni.

Binnie, J. then briefly considered the establisked that Aboriginal persons are
citizens of Canada as a matter of common law, ditiaxh to the particular status they
might possess pursuant to treaties, legislatiostieer laws’ He then quoted Lamer C.J.
who stated by way adbiter dictunt® in Delgamuukwthat:

... distinctive aboriginal societies exist within,daare a part of, a broader social, political
and economic community, over which the Crown iseseign. The constitutional objective
is reconciliation not mutual isolation.

And later on His Honour wrote:
... The Royal Commission Final Report, vol.2, staties.214 that:

Section 35 does not warrant a claim to unlimitedegomental powers or to complete
sovereignty, such as independent states are comramight to possess. As with the
federal and provincial governments, Aboriginal goweents operate within a sphere of
sovereignty defined by the constitution. In shthré, Aboriginal right of self-government in
section 35(1) involves circumscribed rather thalmited powers.

It is unnecessary, for present purposes, to coraay conclusion about these assertions.
What is significant is that the Royal Commissiaelf sees aboriginal peoples as full
participants with non-aboriginal peoples in a stid&anadian sovereignty. Aboriginal
peoples do not stand in opposition to, nor are fubjugated by, Canadian sovereignty.
They are a part of it.

The protection of its citizens and territory fromtrusion is widely regarded as a
primary obligation, if not aaison d’etre of States. Binnie J. addressed the question
squarely, citing authority for the proposition th@bntrol over the mobility of persons
and goods into one country is, and always has baefyndamental attribute of

® Mitchell (n.3 at para.133) quoted Dickson, C.J.QNawegijick v. The Quegi983] 1 SCR 29, at 36, where
he stated that ‘Indians are citizens and, in affafrlife not governed by treaties or timelian Act they are
subject to all the responsibilities including payref taxes, of other Canadian citizens’. The noaeplete
statement of the law is that all Aboriginal persengy all the same rights and responsibilitiesitizens
except as may have been changed or removed bylegiglation, subject to the effects of the 1982
Constitutional amendments, which will require ttrag validity of such legislation be tested agathst
recognition and affirmation of the rights in S.Barly decisions affirming the status of registelmtians
quacitizens includeRegina ex rel Gibb v Whi{@870), 5 PR 315; 2 CNLC 315, aBdnderson v Heap
(1909), 11 WLR 238; 19 Man. R. 122; 3 CNLC 238.

9L aw. An opinion voiced by a judge that has only incidéearing on the case in question and is thezefor
not binding. ...” West's Encyclopedia of American Lawww.answers.com/topic/obiter-dictum>; ‘[Latin,
By the way.] Words of an opinion entirely unnecegser the decision of the case. A remark made or
opinion expressed by a judge in a decision upaauae; "by the way", that is, incidentally or calatly,
and not directly upon the question before the couttpon a point not necessarily involved in the
determination of the cause, or introduced by wailwstration, or analogy or argument. Such are not
binding as precedentThe Free Dictionarylegal) <legal-dictionary.thefreedictionary.comi@b+Dictum>
both accessed 14Sep09. — Editor.
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sovereignty.” Continuing, His Honour explained that not only does authority over
the border exist as an incident of sovereignty,Stee is expected to exercise it in the
public interest’.

Mitchell’s claim, it will be recalled, was not basepon a foundation of Canadian
law but upon his status as a citizen of the Hausl@moee nation based at Onondaga,
New York, within the territorial boundaries of tténited States of America. Binnie
cited a range of authorities including from Americand international law, and also
Blackstone, who stated that ‘Upon exactly the saeason stands the prerogative of
granting safe conducts, without which by the lawnafions no member of one society
has a right to intrude into another’.

Mitchell's claim was characterized by the minoréyg essentially a right of entry
into Canada, not as a right of a citizen of Canadach he is, but as an incident of the
privileges or rights that inhere in citizenship Bnother political society, the
Haudenosaunee. Accordingly, having thus framedisbee, the minority reached the
conclusion that:

.. the ... right claimed by the respondent as a citzkthe Haudenosaunee Confederacy is
incompatible with the historical attributes of Cdiza sovereignty.

This conclusion reflects the explanation providgdRCAP in a part of its analysis that
was reviewed earlier, and which explained that (RAA96: n.31):

The Aboriginal right of self-government is recogedzby the Canadian legal system, under
the constitutional common law of Canada and alsteusection 35(1). So, while the section
35(2) right is inherent in point of origin, as atteaof current status it is a right held in
Canadian law

The minority judgment then addressed the questidrether this conclusion is at
odds with the purpose of S.35(1), i.e. the recat@dn of the interests of aboriginal
peoples with Crown sovereignty?’ Addressing himselthe facts at issue, Binnie J.
applied the test for proof of Aboriginal rightsasihg;

A finding of distinctiveness is a judgment thafutfil the purpose of s.35, a measure of
constitutional space is required to accommodatiécpéar activities (traditions, customs or
practices) rooted in the aboriginal peoples’ [piddr occupation of the land. In this case a
finding against “distinctiveness” is a conclusitiattthe respondent’s claim does not relate
to a “defining feature” that makes Mohawk “cultuvbat it is”... it is a conclusion that to
extend constitutional protection to the respondecitim finds no support in the pre-1982
jurisprudence and would overshoot the purpose3af @.).

In the conclusion to this discussion, His Honouedidanguage reminiscent of the
‘shared rule’ and ‘self-rule’ dichotomy of Aborigihself-government in Canada, and
the list of subject-matters that are viewed as enaitof national interest in the 1995
federal government’s policy guide on Aboriginalfsgdvernment:

In terms of sovereign incompatibility, it is a @usion that the respondent’s claim
relates to national interests that all of us haveoimmon rather than to distinctive interests
that for some purposes differentiate an aborigitoaimunity. In my view, reconciliation of
those interests in this particular case favourafinmation of our collective sovereignty.

The justices in the minority felt compelled to amdtheir obiter discussion some
additional commentary on the implications of thainalysis for Aboriginal self-
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government institutions in Canada. An example afhsan institution would be the
Nisga’'a treaty!

The commentary begins with a discussion of the Acaerjurisprudence on the
well-known concept of ‘domestic dependent natioadliculated in the nineteenth
century Marshall decisions, and the developmentthef ‘plenary power’ doctrine
whereby Congress can legislate in derogation ofsthwereign powers of the Indian
tribes. It is recognised that the RCAP analysisedif from the American model. The
example cited is the RCAP’s inclusion of an indegmari self-sustaining economic base
within the concept of Aboriginal self-governmentheilr Honours also noted that
American law had rejected a claim by a Canadianrigjbwl person to enter the United
States with goods free of duty.

The minority decision concluded by noting thathe instant case the facts did not
support the claimed right as a matter of law, angleasized that the commentary in the
dissenting opinion ought not to be ‘taken as eitbezclosing or endorsing any position
on the compatibility or incompatibility of internémphasis in original) self-governing
institutions of First Nations in Canada with Crosovereignty, either past or present’.

5. Discussion

It is evident in the above review that both the FRCAnd the minority justices in
Mitchell sought a way to reconcile some harsh historicéihsrabout dispossession and
subjugation with an analytical foundation suitalite reconciliation. The goal of
reconciliation is a principle which guides the gidl interpretation of the law of the
Constitution that protects the rights of the Aboréd peoples in Canada. The common
approach that was reviewed in the previous sections to recognise the constitutional
status of a right of self-government that can bere@ged within Canada, while at the
same time recognising that the Aboriginal peoplesres a common future with non-
Aboriginal peoples in Canada. The common approaftbats the common law’s role of
reconciling conflicting interests by drawing upcengral principles.

For the sake of convenience, the views shared éygdmmissioners of the RCAP
and the minority in th&litchell case will now be referred to as the ‘shared apgroac

One of the contributions of the ‘shared approaslithat it can help to change the
way that politicians, the public, and policy-makének about Aboriginal peoples. It
moves us beyond the official admission tteata nulliusdoes not reflect contemporary
values and norms in denying that the existence pogbkession of their lands by
Aboriginal peoples mattered when the intruders ctorid¢orth America and Australia.

It shifts thinking towards the recognition thatig not only theexistenceof
Aboriginal peoples, and the possession of theiddathat matters in law and politics.
The ‘shared approach’ argues that pioitical action of Aboriginal peoples matters in
law and politics. The political action matteredtbigally, and thereby the interests of
Aboriginal peoples crystallized into rights recagable and enforceable within the
Canadian and Australian legal systems. Just asrdisg terra nullius recognises the
equal human dignity and legal significance of Agiral peoples, the ‘shared approach’
recognises that the political action of Aborigipeloples matters equally with those of

! This treaty was passed into federal lawTine Nisga'a Final Agreement ASC200 c.7and into provincial
law by theNisga'a Final Agreement AGBC 1999 c.2.
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non-Aboriginal actors in the political processes ofiwhich constitutional and legal
norms emerge. This is a forward-looking approagprepriate for reconciliation. It

asserts that Aboriginal peoples’ political actiorattared, not only yesterday, but
matters today and will continue to matter tomorrow.

The function of political action in creating congtionally and legally relevant
principles was expressed by the commission byrgtahiat ‘the current constitution of
Canada has evolved in part from the original tesatand other relations that First
Peoples held (and continue to hold) with the Cramd the rights that flow from these
relations’ (RCAP 1996:194).

The minority in theMitchell case took the same view by directly adopting the
commission’s analysis; ‘Aboriginal governments gibhe constitution its deepest and
most resilient roots in the Canadian soil' (RCAPM&214;Mitchell para.129). This is
necessarily a recognition that the political actadnAboriginal peoples mattered and
continues to matter because it gave rise to caitistiially-affirmed political authority to
act that may be exercised now and into the future.

The ‘shared approach’ is built on the practicabgggtion that Canada is a Nation-
State that has effectively exercisdd factopower and authority over the population
within Canadian political borders for a long ting&overeignty is generally understood
to refer to the assertion and exertion of power amithority of a State over the popul-
ation on its territory. The ‘shared approach’ isaagument thatle juresovereignty or
authority to act is shared between the federal mmyincial governments that are
recognised in the law of the constitution, and Adpoal nations that have an Aboriginal
right of self-government.

The ‘shared approach’ is an argument for includibgriginal power and authority
within the exercise of Canadian domestic sovergigihhe ‘shared approach’ is thus
suited for reconciliation dialogues that can be paeld not only by advocates of
Aboriginal interests, but by non-Aboriginal actosho must insist that Canadian or
Australian sovereignty can not be effectively inmpdi

The argument of the ‘shared approach’ is the argurfer a right of Aboriginal
self-government. The essential reconciliation stiésin this argument is the reconciliat-
ion of conflicting spheres of interest as governtaemoth Aboriginal and others,
undertake to exercise power and authority to deterrwhat is the nature and scope of
the ‘public interest’ within their respective spasr When it argued that, under the
principle of ‘continuity’, the historical politicalaction of Aboriginal peoples had
generated rights to continue governing themselthes,commission stated that ‘They
retained their ancient constitutions so far aselvesre consistent with the new relation-
ship’ (RCAP 1996:195). The commission elaboratedtaying that the Aboriginal right
of self-government assumes a contemporary formaina@a, one that takes account of,
inter alia, ‘the existence of a federal system in Canada’ (RQAP6: 202). Binnie, J.,
speaking for the minority iMitchell quoted favourably another extract from the com-
mission’s report on the same point; ‘Shared sogetgj ... is a hallmark of the
Canadian federation and a central feature of tlmeethornered relations that link
Aboriginal governments, provincial governments émel federal governmentMjtchell
n.3 at para.130; RCAP 1996:240-241).
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It is necessary to pause to emphasize two cripgoaits that are often incorrectly
described, whether advertently or not, by commergatespecially in the public dia-
logue and news media. The first is that the Abaadgiright of self-government is a
collective right vested in Aboriginal nations. Téecond point is to distinguish between
the Aboriginal right of self-government and theiindual rights of citizenship. These
two general points, and their implications, deseswme brief elaboration and emphasis
if the concept of ‘shared sovereignty’ is to bdyfalppreciated.

The commission adopted the term ‘nations’ to re@mrthe possibility that
although Section 35 refers to three particular Adinal ‘peoples’, some subgroups of
those three large ‘peoples’ might also constitutgpeople’ entitled to exercise an
aboriginal right of self-government. More importdat our purposes, the final report
identified a ‘nation’ as having the following thrattributes (RCAP 1996:182):

— a collective sense of national identity evinged common history, language, culture,
traditions, political consciousness, laws, goveminstructures, spirituality, ancestry and
homeland;

— of sufficient size and capacity to enable iagsume and exercise powers and
responsibilities flowing from the right of self-gennment in an effective manner;

— it constitutes a majority of the permanent papiah of a certain territory or collection
of territories and, in the future, will operaterfia defined territorial base.

Contrary to the political assertions of politicizansd others hostile to Aboriginal rights
(RCAP 1996:177),

Aboriginal peoples are not racial groups; ratheythre organic political and cultural
entities. Although contemporary Aboriginal groupans historically from the original
peoples of North America, they often have mixedegierheritages that include individuals
of varied ancestry. As organic political entitifteey have the capacity to evolve over time
and change their internal composition.

The collective Aboriginal right of self-governmadatdistinct from individual rights
of citizenship. It is established law that Aborigipersons are citizens of Candfi&s
citizens, Aboriginal persons have all the sametsigind responsibilities as all Canadian
citizens, regardless of whether or not that perden belongs to an Aboriginal nation
that has a collective right to decide its visiontb&é good society by exercising an
inherent right of self-government. All policies thaim at providing equal benefits of
citizenship to Aboriginal peoples do not fall intbe sphere of ‘special rights’ or
‘special treatment’. Such policy approaches havdaavith distributive justice among
equal citizens. The titles by which such policytiatives are known often reveal that
fact, such as the ‘closing the gap’ expression comto Canada and Australia, as well
as elsewhere. Such policies reflect the ‘we areCalhadians’, or ‘we are all equal
Australians’ approach. Recognising that Aborigipatsons are equal citizens, while
some Aboriginal persons also have collective Abpélrights is not to recognise
differences in citizenship rights.

Binnie, J. explained the results of the conceptAbbriginal citizenship within
Canada when he statedi{chell n.3; Binnie J para.129):

2 Note 9 above. Some rights of citizenship, suchatisg, were historically taken away from ‘Indiansider
the federalndian Actby legislation, thus altering the ‘equal citizenshdtatus that they and all other
Aboriginal persons have at common law.
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If the principle of “merged sovereignty” articuldtby the Royal Commission on Aboriginal
Peoples is to have any true meaning, it must irchtdeast the idea that aboriginal and non-
aboriginal Canadians together form a sovereigryewith a measure of common purpose
and united effort. It is this new entity, as intariof the historical attributes of sovereignty,
with which existing aboriginal and treaty rights shbe reconciled.

This aspect of ‘shared sovereignty’ can easily berlooked. Canada’s rule over
Aboriginal citizens can only be legitimate if theare effectively represented in
Canadian political institutions, so that they pap@ate in ruling and are not mere
subjects who are ruled by others (Chartrand 20032%. Within this concept of
shared sovereignty there are Aboriginal voices wdam speak up in support of
Aboriginal rights. Under this concept, the recaatibn of Aboriginal interests with the
interests of others in Canada is a process thatgesgthe roles of not only the judiciary
but also of the legislative and executive brancbhésgovernments. This permits
Aboriginal political action to generate law not yrwithin the sphere of Aboriginal
intergovernmental relations, but also in all ingtdns that channel the exercise of
political authority into legal form. As citizens,bariginal persons must be represented
politically in the mainstream democratic institutso of Canada and Australia if the
democratic foundations of these countries are téebimate. At the same time, the
Aboriginal right of self-government requires thetiop of political participation within
Aboriginal governments. Thus there are two dooréloriginal political participation
within Canada.

The concept of ‘shared sovereignty’ is an inhepamt of the concept of Aboriginal
self-government. Wherever and whenever the conoeptight of Aboriginal self-
government is respected and recognised the cormfeishared sovereignty’ is also
necessarily respected and recognised. A reviewegélland political developments
since the RCAP proposed the concept in its oridioih in Partners in Confederation
in 1992 has revealed its wide acceptance in Canada.

First of all, ‘shared sovereignty’ has been widagcepted by Aboriginal leaders
and national organizations that have embraced t& of the RCAP (e.g. AFN 2006).
Chief Mitchell urged it to the justices of the Sepre Court of Canada in his argument
for his Aboriginal rights claint® Aboriginal leaders are realistic and do not aspire
secede from Canada, as politicians from the sdptirabvement in the province of
Quebec have proposed they want to do. Aboriginedqres do not carry the political
weight or the voting power of the residents of phevince of Quebec.

Second, ‘shared sovereignty’ has contributed to ehreerging jurisprudence on
Aboriginal rights law, notably in the direct adapti of the RCAP analysis of the
Aboriginal right of self-government by the minority the Mitchell case. The concept is
inherent in the analysis and reasoning in otheesas well (Isaac 2004:457-460 n.43,;
Crane 2006:59-6 Mlikisew Cree First Nation v Canajldn Haida Nation the Court’s
analysis of positive duties of the Crown to consuth Aboriginal peoples emphasized
the concept of Crown ‘assertion’ of sovereignty aisdde factocontrol of land and
resources. In this vievde juresovereignty can only be achieved in a process toiahc
consultations between the Crown and Aboriginal peowhere conflicting sovereignty
claims can be resolved in a constitutionally-maedairocess of consultations designed

13 Mitchell (n.3, per Binnie J at para.113), where he statatiG@hief Mitchell ‘... seeks Mohawk autonomy
within the broader framework of Canadian sovereignt
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to legitimizede factosovereignty by means of agreements on the shafingsources
and jurisdictional authority.

Third, ‘shared sovereignty’ has also contributeddastitutional and legal develop-
ments because it is now a part of the treaty nagotis process, and is included in the
terms of treaties that have been passed into lafedhgral and provincial legislation,
and which enjoy constitutional protectith.

Fourth, ‘shared sovereignty’ has been recognisedoat of the precepts of
international law that bind Canada in its relatiomgh Aboriginal peoples. More
specifically, United Nations treaty bodies that emyise the performance of Canada’s
treaty obligations have viewed the RCAP recommeadsat on Aboriginal self-
government as a domestic implementation of thet rajhself-determination (e.g. UN
1999, 2002). Furthermore, the United Natideclaration on the Rights of Indigenous
Peoplesspecifically endorses both the right of self-detieation and the right of self-
government® Declarations have a hortatory role but the suliserright of self-
government itself is arguably part of existing megional law (Wiessner 1999:12).

Fifth, ‘shared sovereignty’ has been accepted asgfeofficial Canadian federal
government policy since 1995, and continues togtrglaty negotiationgdgida Nation
n.63 at 57-59). Most Provinces shy away from forpuallcy statements on Aboriginal
rights issues, but in fact Provinces have recognife Aboriginal right of self-
government in various ways, including by enactingplementation legislation and
participating in negotiations (e.g. Cree 1999).

Sixth, ‘shared sovereignty’ received full politicacceptance in the terms of the
nationalCharlottetown Accoren constitutional reform in 1992 which not onlyiaff-
ed the existing right of self-government but pre@ddfor its implementation (RCAP
1996:220 n.188 p.400). The terms of the Accord rownstitute the high-water mark of
recognition in Canada of the Aboriginal right offsgovernment.

The possibilities of the concept of ‘shared sovgrgi’ to inform legal and political
developments in Australia is an open question. H@methere exist some institutions
and factors that may constitute a basis for optimis

First, the concept of ‘shared sovereignty’ seemsetacknowledged as a legitimate
aspiration by Indigenous leaders and commentaiors.

Second, the judicial recognition of Aboriginal lawsthin the jurisprudence on
native title provides a basis for developing a camrfaw jurisprudence that recognises
Aboriginal law-making authority and therefore thencept of ‘shared sovereignty’ out-
side the context of thative Title Aci(Australia 2009). The cases on Aboriginal title in

' The recent self-government agreements are exarfirt¢gida Nation(Chapter 4 pp.69-100).

'* TheDeclaration on the Rights of Indigenous Peofflésl 2007) recognizes self-determination in Artigle
and self-government in Article 4.

'® Dodson and Strelein (2001) have provided a brefiew of the ‘reconciliation movement’ in theeat
1970s and early 1980s in which initial assertidmsua rights to indigenous autonomy and the need to
legitimize the rule of Australian law over indigersopeoples, and for a view that there must be eegsofor
indigenous peoples to renegotiate a place witherctimstitution of Australia. In his 1999 Vincenngiari
lecture, Patrick Dodson included five distinct gebons that can be interpreted as ‘shared sovereiga
part of an agenda for reconciliation to allow ireligus Australians to move forward ‘as mates’ witieo
Australians. Also HC Coombs (1994).
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Australia have mostly involved interpretation o&thAct, and therefore its terms and
requirements have steered the current jurisprudenc@boriginal rights away from
common law development.

Third, there exist in Australia independent insigns, including the Lingiari
Foundation, Australians for Native Title and Redbation (ANTAR n.d.) and Recon-
ciliation Australia, which by their very existenemd mandate offer opportunities for
nurturing a national legal and political dialogue tshared sovereignty® Such
institutions have the capacity to develop dignifigglaces in which minds can be
influenced and changed, and an ethical vocabulérynderstanding, forgiving and
accepting may be develop&d.

Fourth, there has been political support for thacept of a national Aboriginal
treaty, an idea which can incorporate the concefshared sovereignty*

Fifth, emerging precepts of international law regustates to recognise collective
rights of indigenous peoples that include govereaacd control over their commun-
ities, lands and resourcés.

At the more general level, both Australia and Cansldare a culture that respects
the rule of law and where the educative functiotaef is relatively strong and able to
influence public opinioA? This general orientation is significant in refiagt on the
prospects for the concept of ‘shared sovereignty'influence public opinion, and
therefore political action in the longer term iffsgovernment becomes accepted as a
requirement of law.

6. Concluding remarks

Here | have attempted to contribute to the debdatamthe reconciliation movement in
Canada and Australia. | have introduced and expthithe concept of ‘shared
sovereignty’ that was developed in Canada, andexifé as an idea that may be able to
make a positive contribution to the reconciliatmmovement in Australia, a country that
shares many attributes with Canada.

The concept of ‘shared sovereignties’ is preseatedn idea that may influence the
way citizens think about the indigenous peoples, @ueir aspirations to live harmon-
iously with others in circumstances of peace argdiga in each country. | have not
pretended to determine for indigenous peoples Wiet aspirations might be, and my
contribution is intended to be supportive of agpres for reconciliation.

" The leading decisions of the High Court of Aus&rain native title have been reviewed and summéiise
Strelein (2006).

'® The Lingiari Foundation is an independent indigessoontrolled organization dedicated to advandieg t
rights of indigenous peoples and reconciliatioAustralia. Reconciliation Australia (n.d.) was sptby the
Australian Council on Aboriginal Reconciliation aitsl work includes a program on indigenous govecean

¥ This is a slight paraphrasing of the expressi@u sy Krog (2006).
20 For examples, the views expressed and describ&idmnan and others ifreaty(2005).

L Strelein et al. (2001) have provided an explamatiat international obligations require Austraba
recognize and protect the rights of indigenous [esppncluding that of participating in public pofi
decision-making; also Wiessner (1999).

2 Gleeson (2001) and Saunders and Le Roy (2003)diawessed the concept of rule of law in Australia.
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An assumption behind the discussion in this papethat concepts or ideas are
useful and practical. It is interesting that poldns in each country have run rough-
shod over this simple proposition. To illustrateeyt have used rhetoric which pretends
to assert a preference for ‘practical’ strategiesr such things as ‘abstract discussions
about rights ...". The better view would seem to tet ideas or concepts are useful and
practical guides for action. In this view, ideasyplnot only an important but an
essential role because they inform actions desigwedeach a particular policy
objective. Ideas or concepts inform the developneémegal rules and build a coherent
doctrine governing a particular sphere of law. Remtnore, extremist views, whether
advanced by politicians or ivory-tower ideologuesn not, by their very nature,
contribute much to reconciliation.

Shared sovereignties as an idea moves collectinkirig in a country that has jetti-
soned the idea dérra nullius and which now accepts that the existence andpees
of indigenous peoples on their lands matters, eéontiore fully equitable notion that not
only the existence but also the political actionirdigenous peoples matters in the
creation of practices, precepts and laws that celeconsensual view of the funda-
mental values that guide a vision of the just sgcand of the constitutional order that
ought to sustain it. Indigenous peoples have & tglaspire to live according to their
own visions of the good society, inspired by theim concepts about the universe and
the values that ought to inform the way that goeldtions are to be established and
maintained within families, communities, and thetibiaState. This is my under-
standing of the essence of the right of self-deiteation.

The goal of reconciliation requires respect for tight of self-determination of the
indigenous peoples and of the equal right of setedmination of the population of the
State. The concept of ‘shared sovereignties’ attadtself to a reconciliation between
the exercise of political power and authority bgleaide.

The goal of creating harmonious relations can tl\achieved, in the long run, by
creating and maintaining good relations betweenresgmtatives of the indigenous
peoples and representatives of the State’s govensméehe agents and representatives
of States, that is, the democratically elected guwent politicians, decide what is the
nature and scope of the ‘public interest’ of alizeins. That includes all Aboriginal
persons. Aboriginal persons are entitled to th@yngnt of all the rights of citizens,
and are also subject to the obligations of citibgmsSo the government represents the
public interest of the entire population of thet8tand its government members make
decisions in the public interest. At the same timader the concept of ‘shared
sovereignty’, those who speak for the Aboriginabples have the authority and power
to make decisions in the ‘public interest’ of eadboriginal people that has a right of
self-determination.

It is better to live with ‘shared sovereignty’ thauith ‘contested sovereignty.” The
latter is the enemy of democracy and the compamigapression, subjugation and civil
strife. It is better to legitimize thée factogovernance of States such as Australia and
Canada over the indigenous peoples by welcomingptimticipation of indigenous
citizens in all decision-making that affects thengel public interest as well as the
public interest of each of the ‘nations’ or ‘peagleentitled to self-determination.
Wherever decisions are made that affect the ine@sindigenous peoples there they
must have a voice. The concept of ‘shared sovergiggiands for the idea that
legitimate political participation today can cune @nconscionable beginning. If a just
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vision for our common future in our country mustlelt upon a common truth about

the past, then perhaps ‘shared sovereignty’ aludstfor the idea that as a country we
can have a just vision of our society that is bulon an illusion about our ancestors so
long as the illusion is commonly held. This showtd be surprising if it is accepted that
countries or societies seem to build a collectaléiglentity upon idealized histories.

We better advance reconciliation when we sharegythiWe share a geographically
based destiny in Canada and in Australia. If thenty is submerged by ocean water,
or devastated by winds, we all suffer; if the lamdcorched by fire we all suffer. | recall
a quote by Miles Richardson, a well-known Haida rraBritish Columbia who once
said, referring to the need to cooperate becauseiro§hared destinies, ‘We can'’t say,
“oh, the leak is in their end of the boat™.

We also share a common humanity. The idea of shsoedreignty reflects the
attitude that an idea is more likely to win accepsif it is based on commonly held
ideas and values rather than on the ideas or valese side. A narrow focus on
differences will tend to do that. We will not gaimuch by focussing on what separates
us if reconciliation requires sapprochementThe need to respect and balance the
legitimate interests and rights of all sides is engtive.

It is not to be expected that the idea of ‘sham@kereignty’ will gladly be adopted
by all the relevant actors. With that in mind | ctude with a reference to the metaphor
of a bridge that was used by the commission inrilEag the legal foundations of the
concept of ‘shared sovereignties’ (RCAP 1996:191):

The doctrine not only forms a bridge between déifersocieties, it is a bridge
constructed from both sides.

It remains to be seen whether the concept can dtyeted as a useful one in the political
reconciliation debate and in the courts of Ausaraiut those who wish to act as bridges
ought not to be surprised or deterred if they aa¢ked upon from both sides once in a
while; for that is what happens when you are agarid
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