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Abstract

In this paper John Basten focuses on the nature and extent of recognition of native
titlein Australia. Despitethetitle, it isnot limited to a discussion of the recent High
Court decision in Yorta Yorta Aboriginal Community v Victoria.! Indeed, it posits
that Yorta Yorta involves no major departure from settled principle. Rather, the
point of principle Yorta Yorta establishes (or confirms) must be viewed within the
factual confines of the case. However, the case was concerned with the operation
of s.223 of the Native Title Act, a matter also considered in Commonwealth v
Yarmirr? and, more broadly in Western Australia v Ward.®> The operation of this
section, and its relationship to the judgments in Mabo [No 2] * are considered. The
second topic addressed concerns the principles governing extinguishment. On key
issues the Court has confirmed a policy approach which, although evident in Mabo
[No. 2], is unnecessarily restrictive, and to such an extent that it was partially
reversed by the Parliament in 1998. Thirdly, the paper seeks to provide some
limited perspective on where we have come from, with some suggestions as to the
form of future initiatives and directions.

John Bagten is a Queen's Counsel practisng in Sydney. Hewas alegd adviser to the B Team during
the 1993 negotiations over the Native Title Act, and an adviser to the Nationd Indigenous Working
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A. CONNECTION

1. The Myths of Mabo

The decision of the High Court in Yorta Yorta® was delivered on 12 December 2002. The fact that
the Y orta Y orta People had been granted specid leave to apped from the decision of the Full Court
of the Federa Court understandably gave rise to a levdl of expectation that their clam might be
consdered further. Falling tha, even the more sanguine watchers hoped that aspects of the
judgment of the trid judge, which had been substantidly upheld on appedl, and which gppeared to
st a high bar for establishing native title daims, might be revisted. The mgority judgment in the
High Court dismissed the gpped, but did reformulate the rdevant principles. However, the
reformulation did not lower the bar and may, on one view, have raised it.

That result, in combination with the decison of the Court handed down some four months earlier in
Western Australia v Ward® has been portrayed as a betraya of the principles underpinning Mabo v
Queensland [No. 2].” Amongst the most articulate critics has been the highly respected and legally-
trained Indigenous leader, Noel Pearson. Pearson's criticisms of the two decisons? may be
encagpsulated in two related propostions.  the firg is that the High Court has misconstrued the
definition of native title in s223(1) of the Native Title Act 1993 (Cth). The second is that, properly
understood, s.223 encapsulates the common law principles as articulated in Mabo [No. 2], but the
Court has disavowed those common law principles.

Non-discriminatory recognition

In order to understand the substance behind this criticism it is necessary to summarise Pearson's view
of the common law, after Mabo [No. 2]. The firg principle asserted is that the common law
recognition of native titte must be understood to be nonrdiscriminatory.  Under generd law
principles, he argues, the occupier of land with no documentary evidence of title, could establish a
possessory title, equivaent to a freshold estate, by establishing lengthy occupation.® The common
law recognition of native title, however, now imposes an additiona requirement by requiring proof of
entitlement under traditiond laws and customs that existed at the time of acquisition of sovereignty by
the British Crown over the rlevant part of Audrdia

Pearson wishes to pursue this argument based on nor-discrimination for two principa reasons. First,
he argues that possession carries with it aright of occupation, not a bundle of rights and interests to
be identified by reference to idiosyncratic traditiona laws and cusoms. Adoption of the latter
gpproach invites judicid evisceration of native title from the moment of initid recognition. It identifies
native title as something less than a right to control access to land and use of its resources, good
agang the whole world.  Secondly, the bundle of rights gpproach sets a formidable (and
ingppropriate) evidentia burden on Indigenous clamants, who must articulate their laws and customs
in a manner which will dlow trandation into rights cgpable of judicid enforcement. As the Hon Hal
Wootten has pointed out, and as the High Court appears to accept, thisis a difficult, if not unredigtic,
task. ™

It is necessary to consider each of these issues, but firgt t should be noted that the complaint is
properly directed as much at Mabo itself, as at later decisions.



The mord judtification for Pearson's principled position is undenigble: the legd judtification is shaky.
First, Mabo [No. 2] did not apply a broad principle of non-discrimination; on the contrary, the
magority accepted that native title could be extinguished by an inconsistent grant by the Crown. That
is contrary to the generd law principle that the Crown cannot extinguish onetitle by granting another
incongistent title over the sameland. ' Rather, the latter will be invalid.

Possessory title

Secondly, Mabo did not establish aright to a common law possessory title. The plaintiffs in Mabo
put their dlaim for native title in four ways, as summarised in the Commonweslth Law Reports™

"First, under the rubric of traditional native title which is a burden on the Crown's
radical title and is extinguishable by plain legidative provisions. Second, title can be
recognised as a result of local legal custom which is sufficiently certain and long-
standing. The third basis is by the presumption of lost grant. The fourth is the
presumption of title founded on possession."**

Brennan J (with whom Mason CJ and McHugh J agreed) held that having accepted the first
gpproach, it was not necessary to consder the second or the third, which his Honour appears to
have treated as incorporating the fourth.** However, he made clear that non-consideration did not
necessarily imply support, noting that there were "subgtantia difficulties’ in the way of accepting the
dternative arguments. Deane and Gaudron 1J did not address the dternative arguments. Toohey J
noted:

"Possession is a conclusion of English law, a law alien to indigenous inhabitants
before annexation. Therefore, before annexation the Meriam people would not have
been in possession. Occupation on the other hand is a question of fact. ... But it may
be presumed, in the absence of circumstances which show possession is in another,
that the occupier of land is also in possession. As we have seen, the Crown could not
show it had possession of occupied land after annexation.”

Toohey J accepted that the Meriam People possessed their lands and also concluded that they "may
have acquired a possessory title on annexation”. His Honour continued:™

"However, as | have said, the consequences here are no more beneficial for the
plaintiffs and, the argument having been put as an alternative, it is unnecessary to
reach a firm conclusion. In any event, it is unlikely that a firm conclusion could be
reached since some matters, the creation of the reserve for example, were not fully
explored.”

It must be accepted, therefore, that Mabo was not based upon common law principles relating to
possessory title.

This last comment by Toohey J gives rise to a further question, namely why, if possessory title is not
an dternaive approach with the imprimatur of Mabo [No. 2], ten yearslater, it isgill cdledinad as
the basis for a solution to the problems facing netive title holders? In what respect may it be "more
beneficid” (contrary to the view expressed by Toohey J) than the approach which was adopted in
Mabo?



The answer gppears to have two limbs. Fird, the existence of a possessory title seems to draw
atention away from the existence of a traditional society, as a necessary condition for holding land
pursuant to traditiona laws and customs. In this respect, it is seen as an antidote to the perceived
poison of Yorta Yorta. Secondly, because it is understood to give a 'title, it avoids the need to
consder whether native title is properly understood as a "bundle of rights’. The two limbs are, of
course, inter-related.

Pearson argues that Mabo [No. 2] articulated two important principles, which form the cornerstones
of a compromise of conflicting land clams. The fird principle was the vdidity of titles granted over
two centuries of settlement. Pearson continued:

"The second principle of native title law articulated by the Court is very simple also.
It proposed that all of those lands that remained after 204 years, unalienated, was the
legal right of the traditional owners."

At one leve, this can be dismissed as a mere rhetoricd flourish. The red question to be addressed,
200 years after first European sttlement, iswhat it meansto speak of "traditional owners'. Are not
they people who clam under a system of traditiona law and custom, which, dthough it may well
have been modified over the centuries, isidentifiable as a set of laws and customs under which, at the
time of acquidgtion of British sovereignty, particular communities could be identified as holding
particular lands? Yorta Yorta affirmed that that is the correct approach, in relation to a clam under
the Native Title Act and that, implicit in that approach, is the existence of an identifiable society
which applies a normative system described as traditional laws and customs®® Nor was that
gpproach radicdly different from the gpproach adopted in Mabo [No. 2]. In Mabo, Brennan J
stated:

"The common law can, by reference to the traditional laws and customs of an
indigenous people, identify and protect the native title rights and interests to which
they give rise. However, when the tide of history has washed away any real
acknowledgment of traditional law and real observance of traditional customs, the
foundation of native title has disappeared. A native title which has ceased with the
abandoning of laws and customs based on tradition cannot be revived for
contemporary recognition. ... Once traditional native title expires, the Crown's radical
title expands to a full beneficial title, for then there is no other proprietor than the
Crown."

In Yorta Yorta, the leading judgment preferred the more neutra term "expiry”, rather than
"abandonment”, to identify this principle®® This point has sgnificance for two reasons.  the firdt is
that the approach of the leading judgment in Yorta Yorta does not involve a radica departure from
Mabo [No. 2]. Further, and importantly for present purposes, it is gpparent that the judges in the
mgority in Mabo [No. 2] did not think that questions of expiry or abandonment could be avoided
by spesking of a possessory title, rather than the common law native title which they espoused. That
conclusion would appear to be right in principle: it remains necessary for those who can assart
current occupation to establish atitle by descent from the traditional owners at the time of acquigition
of British sovereignty.?

But there is another level a which Pearson's criticism bites, he criticizes adoption of the criterion of a
traditiond society as a demand that, to clam traditiond lands, Aborigind people must "meet white



Augtrdias cultural and legal prejudices about what constitutes 'real Aborigines.'®* Thus, he identifies
the red finding of Yorta Yorta as the concluson that "the Y orta Y orta peoples were not sufficiently
Aborigind”. Intermsof thelegd test, this may involve acomplaint that too little is dlowed by way of
modification or adaptation before interruption, expiry or abandonment is identified® At another
level, this complaint raises a more profound question about the ambivaence of the common law
towards Indigenous sovereignty. There is a tenson between the acceptance that the common law
remedies are available to protect rights and interests in land held under traditiond law, and the
assertion that there is no room for a pardld system of Indigenous governance. Thisis alarge topic,
which is beyond the scope of this paper, but there is at least a danger that the Court has failed to
articulate a coherent approach. That is because, s0 it is said, the common law does not protect
traditional laws and customs, but only rights in relaion to land which arise under them.? As the
Court hdd in Yorta Yorta, native title can only continue to be recognised where the Indigenous
people continue to "acknowledge' and "observe" traditiona laws and customs. In other words, they
must acknowledge that which the generd law does not acknowledge, and observe that which the
generd law will not enforce, except to the extent that it is reflected in rights in relation to land.*

The second argument in favour of acknowledging a "titl€" is that it avoids the invidious process of

treeting native title as a bundle of rights. In this respect, Pearson has persuasive support from

Wootten in a paper presented to the Annua Conference of the Supreme Court of NSW in 1994.%
Wootten, spesking shortly after the lengthy political negotiations which resulted in the enactment of

the Native Title Act, had concernsin reation to the way in which native title was conceptuaised in
the Act.?® The concerns arose from the identification of native title in s.223(1) by reference to "rights
and interests’, taken in combination with the obligation placed on a court making a determination of

native title to identify such "rights and interests' as the court "congiders to be of importance’.?” This
datutory language, he argued, tended to have three effects. firg, rather than accepting that native title
was generdly a"commund” title, it might invite the court to look at the internd arrangements between
individuas or sub-groups. Secondly, such an emphasis tended to encourage the view that native title
was to be identified by a description of land use activities. Thus, Wootten argued:?®

"To assume that the traditional system could define rights and interests only in terms
of actual use is in effect a covert re-introduction of the expanded doctrine of terra
nullius, which saw Aborigines as present, but without an ordered social system capable
of yielding recognisable rights. Indeed some of the discussion is reminiscent of the
colonial view that Aboriginals had no more connection with the land they inhabited
than the birds and animals that passed over it. Anthropological study has long
demonstrated how absurdly wrong that was."

Thirdly, focus on traditiond use of land carries the inference that native title holders do not have a
right to expand ther usage, which would be inherent if thair title were seen as aform of ownership.
As Wootten noted®

"Surely it is reasonable, where there is no express limitation or concurrent title shown,
to assume that prima facie the occupiers of an area have a right to do anything lawful
on it, whether the occasion or capacity to do it has hitherto arisen or not."

He concluded, after andysng the judgments of the Court, which resulted in the Meriam people
having a.commund title conferring exclusive possession on them as a community:®



"It does appear that there are strong arguments for rejecting the view which ties the
content of native title to the actual uses of land at some point in the past, and for
concluding that communal title will normally be protected by the courts as equivalent
to full beneficial ownership, subject only to the special rights of the Crown."**

The fact that this reasoning has been unsuccessful does not undermine the vaidity of the arguments.
As noted below, Ward has confirmed the propriety, if not the essentidity, of identifying rights to
cary out activities, as a description of native title which does not carry a right of exclusve
ppossession.

2. Practical Consequences

Some ten years later, it is possble to assess the extent to which Wootten's concerns have been
redised. In relation to commund title, the courts have generdly avoided the exercise of identifying
internd divisgon of rights between members of a community. It is now broadly understood that such
an exercise lacks utility. Ongoing processes of change in the identity and seniority of members of a
paticular community will be reflected in changing structures of authority and power® A
determination which sought to identify individua rights a a particular point in time would quickly
become inaccurate.

The urge to idertify rights by reference to activities remains of substantid concern. In practicd terms
it tends to blur the clear didtinction in principle between activities, which may take place in the
exercise or enjoyment of a particular right, and the right itsdf.® Asthe mgority in Yanner v Eaton®
said of the concept of "property™, it does not refer to athing, but describes alegd relaionship with a

thing.

"It refersto a degree of power that isrecognised in law as power permissibly exercised
over the thing. The concept of 'property’ may be elusive. Usually it is treated as a
'bundle of rights.®* But even this may have its limits as an analytical tool or accurate
description ....”

However, it is doubtful whether that understanding has proved criticd for the andlyss of native title.
A focus on activities reveded in the evidence of clamants places an evident condrant on the
identification of rights.

Reference to a "bundle of rights’, as an andyticd tool is neutrd. To the extent that it permits the
continuation of areduced native title, where there has been partid extinguishment, for example by the
grant of a pastord lease not conferring a right of exclusve possession, it is beneficid for netive title
holders. As a descriptive mechanism it is open to manipulation. In an ord tradition, which does not
describe the relationship of a people with their land in terms of individud rights, it lends support to a
view that native title must be proved by reference to activities carried out on or in relation to land.
That in turn leads to a conception of native title which is frozen in the past: if people lacked the
technology to exploit minerds or ground water, they cannot have a traditiond "right" to, or "interes”

in such things.

Not only does that conception limit the value of the title, it may impose limits on what can be done
with land, without forfeiting or surrendering native tite® There is dso a view that the greater the
adoption of modern technology and life-styles (including education, welfare and hedth services) the



greater the chance that a court will find that traditional laws and customs have been abandoned, and
that native title has been logt.

The concept of a "title" has dso been seen as a useful starting point for consdering extinguishment.
Thus, if one gtarts with a presumptive exclusive title and subtracts rights which are inconsstent with
other interests, one is likely to come out with a stronger native title than if one congructs a bundle,
dtick by stick. However, in practice it is doubtful whether the difference is necessarily sgnificant.
Thefirgt exercise of Executive power will destroy the right to exclusve control, which is the keystone
of a "title". Theredfter the exercise of identifying rights mugt involve a focussed and careful
asessment of the condtituent elements which permit use and enjoyment of land.

3. The Native Title Act

A discusson as to whether the recent judgments of the High Court depart from the principles
established by Mabo [No. 2] must aso ke into account the relevance of Mabo to the Court's
reasoning. In relation to claims brought under the Native Title Act it was inevitable that the Court
would focus on the statutory provisons, and particularly the definition in s.223. As noted above,
Pearson's second concern is that s.223 was intended to reflect the common law, as articulated in
Mabo, but that the mgority in the High Court have not so treated it. This in itsdf might not matter
much, the complaint is that the Court has adopted a "narrower” gpproach, especidly in Ward, and
thus abandoned the "historic compromise” articulated in Mabo in 1992.

For the reasons noted above, it is hard to avoid the conclusion that the "narrow approach” was
inherent in Mabo itsdf. One case which could have cometo a different result was Fejo v Northern
Territory,* discussed further below.® It considered whether an historic grant of freehold, over land
never physcdly occupied by the grantee and long snce revested in the Crown, necessaily
extinguished dl native title, when the prior Indigenous owners had maintained their connection with
the land under traditiond laws and customs during the subsstence of the grant and thereefter. The
argument for the damants was that nothing in Mabo [No. 2] foreclosed this possihility. The High
Court unanimoudly regjected that argument. In the course of the hearing, McHugh J said:

"You are trying to argue this case from the point of view of concepts without paying
any attention to what the Court said in Mabo. What you have got to take into
consideration, at least as far as | am concerned, is this, that Mabo was a devel opment
of the law, and in developing the law the Court takes into account what expectations
may be defeated. So far as| was concerned, my view was that native title would apply
basically to only unalienated Crown land. If, for example, | thought it was going to
apply to freehold, to leaseholds, | am by no means convinced that | would have not
joined Justice Dawson, and it may well be that that was also the view of other
members of the Court."

And his Honour had joined Dawson J (and Brennan CJ) in dissent in Wik. What is surprising isthat
Pearson argues that McHugh J got it right in Ward in concluding that s.223 was intended to
encapsulate the common law, and not some "narrow” view of naivetitle.

Four comments are gpposite in this context. First, McHugh Js criticism in Ward of the "narrow™

view of the mgjority was not directed to s.223(1) as awhole, but to par (c), which referred to rights
and interests "recognised” by the common law. But the narrowness was actudly directed to the

7



limits of recognition. One of the concerns of the claimants, in both Yarmirr and Ward, was that a
broad and ill-defined limitation could flow from Brennan Js colourful referencein Mabo to the need
to avoid fracturing the skeleton of the common law.® What principles were skeletd for this
purpose? |If nonrecognition could be limited to the examples of customs repugnant to our concept
of law such as tanistry (an uncertain custom founded on violence) and inconsistency with basic
principles of the law taken as a whole, the restrictive effect of par (¢) was "narrow", and the result
beneficid to native title holders.

Secondly, the scope of s.223 is not "narrow™; it refersto rights and interests "in relation to" land, thus
avoiding any need to conceptudise rights as, for example, proprietary.

Thirdly, the concept of "connection” in s.223(1)(b) is broad and undefined. It is a clear and
deliberate departure from the redrictive definition of "traditiona Aborigind owners' in the
Aboriginal Land Rights (Northern Territory) Act 1976 (Cth).

Fourthly, Pearson's proposed solution is to restrict the statutory definition to par (c) done. But this
will not help his cause unless rights and interests are construed to refer to a right of occupation
amounting to possession. For reasons noted above, that approach is not to be found in Mabo [ No.
2]: but more importantly, who would it benefit? Not the Meriam People, who aready have an
exclugve title; nor the Wik and Wik-Way Peoples and Torres Strait 1danders generdly, who have
exclusve titles to part or dl of their lands. Nor would it benefit any Aborigina people who share
ther land with others, mainly pastordigs. It would only benefit those who are in "occupation” of
Crown land not subject to current tenures. Yet these people will get the benefit of s. 47B of the
Native Title Act, o that historic tenures can be disregarded, and an exclusive title may be
recognised.

A separae issue concerns s.225(b) of the Act, which requires a court making a determination of
netive title to ate, "the nature and extent of the native title rights and interests in relation to the
determination ared’. This language involves a departure from the 1993 Act, which required the court
to identify those rights which are considered "of importance’.

In Mabo [No. 2], the Court had made an order that the Meriam people were entitled "as againgt the
whole world to possession, occupation, use and enjoyment™ being the equivaent of a freehold title.

Whether the Court gave consderation to the possbility of lesser "titles’ in other circumstances seems
doubtful.®® By the time Wik was decided, two of the mgjority in Mabo had left the Court™ and two
joined the minority.* The finding in Wik, that the grant of a pastoral lease did not necessarily

extinguish dl native title rights, gave rise to the need to ded with coexidting interests, which were not
jointly held, but neither of which could involve exclusve possesson. How are ndtive title rights to be
identified in such a determination? How is conflict between coexigting rights to be resolved?

The Full Court of the Federd Court in Ward maintained the terminology of "a right to possess,
occupy, use and enjoy the land".*® In addition, their Honours accepted "a right to make decisions
about the use and enjoyment of the land". Each of those rights was stated to be "not exclusive of the
rights and interests of others', which, in the event of incondstency would prevail.**  Further, the
Court envisaged that conflict between the enjoyment of rights would be resolved, so far as possible,
by the principle of "reasonable user”, which would congtrain, presumably, even the exercise of the
prevailing non-native title right.*



The High Court baulked at this solution, but did not formulate an aternaive determination.*®
However, their Honours commented:*’

"Where ... native title rights and interests that are found to exist do not amount to a
right, as against the whole world, to possession, occupation, use and enjoyment of
lands or waters, it will seldom be appropriate or sufficient, to express the nature and
extent of the relevant native title rights and interests by using those terms."”

Their Honours dso doubted that without a right of exclusive possesson there was "any right to
control access to land or make binding decisions about the use to which it is put”.®  Their Honours
continued:

"To use those expressions in such a case is apt to mislead. Rather, as the form of the
Ward claimants' statement of alleged rights might suggest, it will be preferable to
express the rights by reference to the activities that may be conducted, as of right, on
or inrelation to the land or waters."

As the Court further accepted, none of this cast doubt on the form of the order made in Mabo.
Thus, their Honours held:*

"It may be accepted that ... 'a core concept of traditional law and custom [is] the
right to be asked permission and to 'speak for country' '. It is the rights under
traditional law and custom to be asked permission and to 'speak for country' that are
expressed in common law terms as a right to possess, occupy, use and enjoy land to
the exclusion of all others. The expression of these rights and interests in these terms
reflects not only the content of a right to be asked permission about how and by whom
country may be used, but also the common law's concern to identify property
relationships between peoples and places or things as rights of control over accessto,
and exploitation of, the place or thing."

In the following paragraphs, their Honours addressed the use of those words in a context which must
be taken to have involved a non-exclusive title, where the native title holders did not have a right to
control access to the land. Their Honours were critical of a dismemberment of the composite
expression, but were particularly concerned about the use of the term "possession” in anon-exclusve
context. It does not follow, however, that there can be no proper reference to occupation, use and
enjoyment of land, athough those words operate a a leve of generdity, and leaves open the
guestion — does the Act require amore specific identification of the rights and interets?

The answer to this question involves three condderations. The firgt concerns the language of
s.225(b) which does not require that rights and interests be "specified” but merdly that the Court
determine "the nature and extent of the rights and interests’. This might be thought consstent with a
level of greater rather than lesser generdity. Secondly, to seek to specify the kinds of use which can
be made of lands or waters with a greater, rather than lesser, degree of precison is to increase the
risk of inadvertent omission and to increase the risk of arigid and inflexible statement of rights which
may not readily accommodate legitimate changesin land use. Thirdly, a higher degree of specificity
will not necessarily assg in resolving the potentia for conflict with other rights and interests. Nor
should that be trested as a high priority. That is because a determination of native title is not
equivaent to a precise finding that "X owns blackacre”. Although it has that character in part, it aso
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involves in part the character of atrestise on traditiond law and custom, equivaent to atext on Land
Law under the generd law. However, it is neither possible nor desirable to identify the complexity of
traditiond law and custom in a determination under s.225. To undertake that exercise would be to
flout a basic principle of judicid method under the common law, which is to resolve disputes in an
actuad and not a hypothetical context. Thus, judges are wary, and rightly so, of stating broad
principles extending beyond the limits of the controversy before them. An gpplication for a
determination of native title does not involve the queling of a controversy of that kind.

It follows that the comments by the leading judgement of the High Court in Ward should be treated
with caution, on the understanding that they are directed to the specific orders there under
condderation. They give guidance but provide no hard and fast rule for the formulaion of
appropriate non-exclusive determinations.>

It should aso be noted that ro real consderation was given to the concept of decison-mekingin
relation to land held under a non-exclusivetitle. Absent aright to control access, that power will be
diminished, but not non-existent. This may be understood by reference to the "future act” regimein
Part 2, Div 3 of the Native Title Act. First, any act may be done on land subject to native title with
the consent of the native title holders by way of an Indigenous Land Use Agreement> An
agreement entails a decison-making process, which may involve an exercise of traditiona law and
custom.®® Secondly, an act may fall within one of a number of specified categories some of which
require consultation with or comment by the native title holders. Thirdly, other acts may be done if
they could be done in relation to freehold.>* Findly, acts not falling within the fore-going categories
canot vaidly afect native title™ which demonstrates the potentiad significance of traditional
decison-making leading to agreements.

Further, recognition of rights in reation to land, possessed under traditiond law and custom,
inevitably attracts the need to continue to observe traditiona law and hence to make decisions with
respect to traditiona usage.

4. Physica presence and occupation

It is important to note that the joint judgment Yorta Yorta did not require any form of uninterrupted
physica presence on land.*® That was not the factual issue at stake in Yorta Yorta, athough it was
anissuein Western Australia v Ward®” Thusin Ward, the Court had said:

"In its terms s.223(1)(b) is not directed to how Aboriginal peoples use or occupy land
or waters. Section 223(1)(b) requires consideration of whether, by the traditional laws
acknowledged and the traditional customs observed by the peoples concerned, they
have a 'connection’ with the land or waters. That is, it requires first an identification
of the content of traditional laws and customs and, secondly, the characterisation of
the effect of those laws and customs as constituting a ‘connection’ of the peoples with
the land or waters in question. ... But the absence of evidence of some recent use of
the land or waters does not, of itself, require the conclusion that there can be no
relevant connection."”

Thereis nothing in Yorta Yorta to suggest that the Court was adopting anove or different position.
In addition one should note thet in Yorta Yorta, the High Court warned of the dangersin speaking of
"abandonment” of “"the old ways'.® That is because "the inquiry about continuity of
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acknowledgment or observance does not require consideration of why, if acknowledgment
and observance stopped, that happened.” The reason is only rdevant in 0 far as it might
influence the conclusion as to whether there was arelevant cessation.

In this context, the decison of the primary judge in De Rose Hill is rdlevant, dthough a the time of
writing, the gpped has been heard and judgment is reserved. The focus of the dispute in the apped
in De Rose Hill did not raise the same issues as Yorta Yorta: the damantsin De Rose Hill were
part of the Western Desart society; the men were dl initiated; al but three of the claimants required
interpreters; they sang songs for places on the land; they applied, during the hearing, their laws about
avoidance relationships and restricted evidence.

The problem lay with their falure to 'look after' Stes on the pastord lease, epecidly (but not solely)
after the last group Ieft the ation in the late 1970's. One of the red difficulties with the case liesin
identifying the conceptud bases on which the judge dismissed the clam.

One problem was that his Honour set himsdlf up to judge, witness by witness, whether each was
nguraritja for the land. Contrary to the unequivoca evidence of the claimants, he found that
none was. That suggested one of three things. firg, dl the damants were lying — he made no
such finding; secondly, they did not know ther own laws and cusoms — which appears
inherently implausible; or thirdly, his Honour did not gpply their traditiond laws and customs.

A second possible error lay in his Honour's view that the connection with the land through
traditiond laws and customs, giving rights and imposing respongbilities, could be abandoned in
relation to a particular area within the boundaries of a pastord lease.  Although his Honour
expresdy dated that physica presence, unbroken from sovereignty, was not required, he
appears to have placed a heavy and arguably inappropriate premium onit.

Thirdly, what he should have done, but did not do, was to inquire how breach of obligationsin
relaion to Stes was treated under traditiona laws and customs — did it mean loss of nguraritja
status or not?

The separate challenge mounted by the Respondents (supporting the conclusion that there was no
native title) was to the effect that the group which claimed native title today were not the descendants
of the group which held the land a sovereignty — a point on which the trid judge found for the
clamants, accepting that the various didectd groups in question were dl part of the broader Western
Desert society. Only this separate chdlenge invoked aspects of Yorta Yorta.

5. Secondary rights

In mogt traditiond land tenure systems in Audrdia there is a locd land-holding group (or even an
individual) who 'spegks for country’. But there are others who have rights to use the lands for
paticular purposes, including occupation, foraging and participation in ceremonies.  In the
anthropologicd literature, and in land cdlam reports in the Territory, the latter are frequently identified
as 'secondary’ rights. They are expresdy catered for by ss.11(4) and 71 of the Aboriginal Land
Rights (Northern Territory) Act 1976 (Cth), quite separately from the primary concept of
"traditional Aborigind owners'.

It is apparent that the broad definition in s.223 of the Native Title Act is apt to cover both sets of
rights. It is arguable that a determination may need to identify both primary and secondary rights
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holders and identify the rights separately. In practice, this does not happen. However, the issue of
principle was identified by Olney Jin Hayes v Northern Territory™ with express reference to the
different scheme of the Land Rights Act. Any attempt at a precise listing of rights and interests risks
falure to achieve completeness, whilst losng flexibility for the future.  In Ward, on remittd, an
attempt was made by the Northern Territory claimants and the Attorney for the Northern Territory
to identify a secondary class of native title holders in accordance with this principle. However, the
need to identify or describe native title holders with some specificity, for the purposes of s.225(a) of
the Act, gppears to require a comprehensve description which will be difficult if not impossible to
achieve. Some persons who do not qudify in terms of the sandard criteria such as patrilined

descent, or place of conception, may obtain ritud authority in a particular community for reasons
which cannot be readily identified and codified in advance. Indeed, as with the identification of the
nature and extent of the rights, any atempt to provide a "definition” which will encompass dl native
title holders in a manner sufficient to operate for a reasonable period into the future, is subject to the
same dangers of omission and petrification. It would be preferable if secondary rights could be dedlt
with by statutory amendment, aong the lines which have been successful inthe NT Land Rights Act.

One additiond reason for ignoring fine grain diginctions of this kind isto reduce the cogt of litigation
s0 far as practicable. A second reason, sometimes advanced, is to reduce the risk of interna

disputation and present a unified front among clamants. But in relaion to this last reason, it should
be noted that evidence of conflicting clams does not necessarily demondrate asystem in decline. At
least where there is unity as to the normative criteria, disputation can demondrate the vitdity of the
traditiond system. One must be careful not to assume that a hedthy traditiona society is goalitica
and without interna disputation.

6. Evidence

Practica consderations remain: in particular, how should the case for clamants be prepared and
presented in order to establish the existence of native title? There are two short answers. fird,
lawyers and anthropologists must each have a clear and correct understanding of the relevant lega
principles. Secondly, they must work together co-operatively.®

Given the need to establish a traditiond society, with its own normative system of laws and customs,
dating back to the acquidtion of British sovereignty, it may seem remiss not to spesk adso of
higorians. But they have a subsdiary role for present purposes, for three reasons. First, the
hisoricd materid (other than that prepared by early anthropologists) rarely provides significant
insights into Aborigind law and cusoms® Their ability to give higtorical depth to current daims is
therefore limited. Secondly, historians do not interview current claimants and so cannot readily place
the cdlamants in their higtorical context. Thirdly, whether they have relevant expertise to give expert
opinion evidence requires careful consideration on a case-by-case basis.*

To return to the first proposition roted above, if lawyers and anthropologists do not understand the
key principles for which the Native Title Act, and particularly s.223 provides, they will collect
evidence directed to answering the wrong questions. Clear and legally accurate indtructions must be

given by lawyers.

The second proposition, concerning the need for co-operation, would seem trite to an experienced
trid lawyer, but few work in thisfidd. Many lawyers baulk at the thought thet initid "Statements' are
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taken from clamants by aithropologists without legd training. Reports are then prepared without
legd input, which will inevitably be scrutinized by opponents and the Court.

One response of lawyersis to seek to avoid using anthropologidts, but that is not a sensble option.
A competent anthropologist has training, experience, skills and knowledge that lawyers will not have,
unless they have worked with the people concerned and are familiar with the ethnographic literature.
Nor is it sengble to leave clamants to "speak for themsaves'. Aborigind people tend to live their
laws and customs, not self-conscioudy conceptualise them. Someone needs to address this task.

Anthropologigts are not, therefore, a digposable luxury, but an essentia source of assstance. But just
as a competent anthropologist would not prepare a report on, say, the Pintupi people, without
reading all that has been recorded about their ways, so he or she should know that those who come
after will do the same to any new notes or records of interviews prepared for the ndtive title dlaim.

Ultimately, it is the damants evidence which will be critical. Ther evidence will usualy be reduced
to a"satement” prepared by alawyer. The lawyer cannot undertake that exercise without access to
al the notes and records available from known anthropologica research. A clamant who tells an
anthropologist one thing, and a lawyer another, will be damaged as a witness unless the discrepancy
has been identified and explained.

Smilarly, if the anthropologist explains a normative system, based on propositions g, b, ¢ and d, but
no witness gives evidence of 'c, the view of the expert, in so far as it depends on 'c' will be of little
use.

B. EXTINGUISHMENT

Issues of extinguishment have been widely canvassed since Wik and it is proposed here to address
only one aspect of extinguishment: thet is the principle developed under the generd law that an
extinguishing interest, such as the grant of a freehold estate, will permanently extinguish native title
rights without the possibility of revival. Tha means that where a freehold estate was surrendered
shortly after it was granted, nothing having been done on the land, and where continuity of
connection through traditiona law and custom remains unaffected, the native title rights and interests
will no longer be recognised by the common law.

That concluson, which was edtablished in Mabo [No. 2] and afirmed in Fejo v Northern
Territory,® is a product of judicia policy-making which did little to further pragmeatic objectives of
certainty or fairness.

Yet even Fejo gppeared to dlow room for a different result in specia circumstances. The joint
judgment stated®

" Subject to whatever qualifications may be imposed by statute or the common law, or
by reservation or grant, the holder of an estate in fee simple may use the land as he or
she sees fit and may exclude any and everyone from access to the land. It follows that,
as there was no reservation or qualification on the grant that was made ... in 1882,
that grant was wholly inconsistent with the existence thereafter of any right of native
title.”
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The concept of a qudification or reservation gppeared to adlow for possible exceptions. One
possibility was thet the vesting of an estate in fee Smplein trustees for public use might not be treated
as extinguishing dl native title rights. However, in Ward the High Court rgected that argument in
relation to parks and reserves in Western Augtrdia® Again, legd logic did not compel a particular
result, it was ajudgement which could have gone the other way. The result was disappointing for the
native title claimants, but again its roots may be perceived in Mabo [No. 2] %

Of the result in Fejo one can say that its policy base was s0 fragile that it was reversed by the
Government in 1998 through the insertion of s47B into the Native Title Act. Inrelation to Ward, it
may be noted that the past act regime in the 1993 Native Title Act excluded Crown-to-Crown
freehold grants from its designation of extinguishing acts. It is difficult to see why land held by
trustees for public purposes could not have been subject to smilar trestment. Nationa parks in
different jurisdictions will have different extinguishing effects depending on the legd mechanism
adopted for their creation. No practicd judtification exists for such differentid trestment of native
title.

C. AN ASSESSMENT OF PROGRESS

The average Aborigind life-span is so much shorter than the over-al Audrdian average (itsdlf a
meatter of degp concern in human rights terms) that Aborigind peoples could be forgiven for feding
frudtration at the rate of progress achieved so far in establishing a secure base of traditiond lands.
But it isimportant not to lose sight of the fact that there has been progress.

The semind case of Milirrpum®” was fought (and logt) in 1971. Five yearslater Arnhem Land was
Aborigind freehold under the Aboriginal Land Rights (Northern Territory) Act 1976. That Act
has led to some 40% of the Territory being returned to Aborigind ownership.

In a further 5 years, 10% of South Audtrdia had been returned under the Pitjantjatjara Land
Rights Act 1981 (SA) and its exclusive regime was upheld in Gerhardy v Brown.®®

Sometimes success comes in unexpected ways through sheer perseverance. In Japanangka in
1984, the Central Land Council acting for traditional Aborigina owners lost an atempt to dlaim the
Devil's Marbles Reserve under the Land Rights Act because the land had been vested in a Territory
corporation. An attempt to reopen that conclusonin 1998 was narrowly lost by the refusa of an
gpplication for specid leave in relation to arepeat cdlam. But the underlying principle, chalenged by
the Northern Land Council for Cecil Ningarmara and others in Ward, has now been upheld; aresult
which has, together with an opportune change in government, led to the potentia for a new era of
Aborigind involvement in parks and reservesin the Territory.

In another context, significant resources and perseverance have been devoted to dternative right-to-
negotiate regimes. Many Aborigind groups saw these schemes as an abdication of federd
respongbility and a watering down of hard fought for andards. Some States and the Territory
sought to defend their dternative schemes, largdly for ideological reasons. But ultimately pragmatism
has prevailed and the satutory provisons are likely to prove irrdevant, in the absence of consensud
arrangements between governments and representative bodies.
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While the broad principles established by the Native Title Act and the generd law are becoming
sttled, a number of subsidiary issues, including the operation of ss47A and 47B in rdation to public
works, remain uncertain.

In addition, there are on-going problems with the proper gpproach to identification of netive title
rights in a determination. The Commonwedth has involved itsdf a the leve of the finest detall in
Settling some consent determinations. 1t has been particularly concerned with underground water (a
State or Territory issue), the concept d traditiond trade and, at different times, a raft of related
issues. It gppears to have focussed on particular cases with a view to establishing a nationa
‘protocal’.  Obvioudy, native title holders should be engaged in any process leading to a nationd
‘protocol’, but one must question whether it could not be done more transparently, quickly and cost-
effectively in open court.

Findly, there are a number of unresolved issues in relation to sea-country and in relaion to
compensation claims.”

These areas of ongoing dispute should not be forgotten, but neither should they submerge recognition
of other problem areas. As many have learned through practica experience, the statutory regime of
prescribed bodies corporate to hold or manage native title is ill-conceived and unfunded. This
requires a co-ordinated nationd focus on procedurd provisons in the Native Title Act, the
gppropriateness of sructures available under the Aboriginal Councils and Associations Act 1976
(Cth), and the development of alinditutiona framework for funding, which will be needed on an initid
and on-going basis.

Smilarly, the acquistion of land, whether by clam or purchase, creates new demands for land
management kills and for dlocation of necessary resources. These needs arise partly from
successful native title dams, partly from clams under State and Territory statutory schemes and
partly from purchases by the Indigenous Land Corporation. The promise of a secure Indigenous
land base will be log unless far grester resources and attention are devoted urgently to land
management issues.
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