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Foreword

The purpose of this book is to publish the outcomes from public discussion
about a Treaty from Corroboree 2000 until now. The let’s get it right approach
reflects the complexity of the issues needing to be resolved on the road to a
treaty and emanates from a reconciliation convention attended by Aboriginal
leaders in Melbourne in May 2000. After this convention ATSIC’s commitment
to a treaty led to the convening of a National Treaty Support Group and think
tank to oversee a public information and awareness strategy, a political strategy
and a framework for the further development of a treaty. This publication is part
of ATSIC’s developmental framework strategy. The essays were commissioned
by ATSIC and ATATSIS to respond to issues raised by a treaty and to provide
theoretical and practical direction within the treaty debate.

Over the past three years treaty promotional material has been widely dis-
tributed, workshops have been held around the country and a series of public
lectures and forums have been convened so that governments, industry, schools,
universities and other interested groups could have an opportunity to engage in
debate about the issues that surround a treaty. This campaign is an ongoing
process and this publication is an important part of ATSIC’s facilitation of dis-
cussion, complementing other ATSIC publications on the treaty concept such as
Treaty Issues and Treaty Frequently Asked Questions.

As part of their role in stimulating discussion and debate, think tank
members wrote from specialised areas of interest and this collection of essays
contains a number of models for securing a treaty on the one hand, and on the
other hand, matters that the treaty development process will need to address or
incorporate.

Mansell focuses on distinguishing the concept of self-government from a
model based on the political concept of equality. A major point made by Mansell
is the right of Aboriginal people to choose and lead discussion on the model for
a treaty that is preferred and that a model for a treaty based on ‘equality’ — nec-
essarily assimilatory in character — is not a foregone conclusion.

Behrendt’s discussion centres on treaties with First Nations peoples in the
Canadian jurisdiction including discussion about the Inherent Right to Self-
Government policy enacted in 1995. While elaborating on the mechanisms for
treaty-making in Canada, Behrendt identifies the need for a flexible approach in
the construction of a framework for treaty negotiating in Australia. In this sense
the negotiation framework would need to be able to respond to and resolve such
questions as who would have the capacity to negotiate for Indigenous parties;
who would be identified as Indigenous and why; the potential third-party status



Foreword

within Australia’s federation of states in treaty negotiations between Aboriginal
peoples and governments; and the primary need of establishing a framework
that would reflect the aspirations of Aboriginal peoples.

Dodson analyses the way in which treaty-making can be accommodated
within the Australian Constitution. This discussion about the merits of a con-
stitutional framework for the treaty concept contemplates agreement-making at
local, regional, state and national levels.

Langton and Palmer discuss the trend towards agreement-making pre and
post the enactment of the Native Title Act 1993 (Cth) and identify the need for a
statutory or constitutional means of protecting the rights of Aboriginal people
in agreements that are brokered. In this sense agreement-making is identified
as a substitute, but hitherto inferior way of recognising the rights of Aboriginal
peoples to land, water and mineral resources.

Janke and Quiggan examine how a treaty or treaties would be more effective
in dealing with a range of intellectual property issues, in particular, recogni-
tion of collective ownership. This essay discusses the ineffectiveness of native
title and heritage laws and copyright and trademark property laws in protect-
ing Indigenous peoples’ rights to cultural resources, arts, songs, stories and
knowledge.

Rigney focuses on how a treaty has the capacity to influence current con-
sultative arrangements in the education portfolio. Rigney envisages the treaty
concept as providing a framework through which, for example, the use and
practice of Aboriginal languages could be preserved and, by association, so too
the practice of Aboriginal culture.

Taylor examines the framework for defining a person as Aboriginal, iden-
tifies the extent of diversity between Aboriginal peoples and suggests that the
integrity of the ‘test for Aboriginality’ is also a test of the integrity of the frame-
work developed to negotiate a treaty or treaties.

NIYMA — National Indigenous Youth Movement of Australia — contrib-
utes a perspective from Indigenous youth. This essay invites Aboriginal people
to look at and identify themselves outside ‘white culture’ and to set goals and
strategies in response to spiritual/cultural prerogatives. NIYMA identifies the
symbolic value of a treaty and prior to entering into negotiations with govern-
ments, the necessity for Aboriginal peoples to first identify a ‘vision for the
future’ and the role and function of a treaty in that vision.

McGlade’s essay analyses sovereignty and native title and demonstrates
how a treaty can provide a remedy for the past non-recognition of Indigenous
sovereignty.

Davis details the human rights framework from which human rights treaties
are negotiated in international law and demonstrates how this framework could
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be used as the basis for negotiating a treating in Australia. Davis argues that if
this framework were to be used it would be possible to enshrine both individual
and collective rights in a treaty through recognition of human rights conven-
tions already established in international law.

Cronin analyses the history of administrative practices in relation to the con-
cepts of governance and self-determination and offers that self-determination
can be achieved if administrative/decision-making processes are in the hands
of Aboriginal people/Aboriginal governance structures. Cronin identifies the
necessity for the treaty concept to reflect Aboriginal governance structures and
in this sense envisages the capacity of the treaty concept to build the capac-
ity of Aboriginal organisations to develop and sustain autonomous governance
structures.

Nakata traces the way in which funding arrangements differ at local, State
and federal levels and analyses how these arrangements are the key to under-
standing relationships between Indigenous peoples and governments. Nakata
emphasises that the treaty concept is a governance issue and that there is a
clear need for governance structures to accommodate or contemplate the mix
of tradition and colonialism inherent in service delivery issues. The focus in
this essay is the relationships between regional autonomy and national, State
and local frameworks for administering policies in Aboriginal and Torres Strait
Islander affairs.

A speech given by Senator Aden Ridgeway at the ten-year anniversary of
the Mabo decision in which he reflects on the outcomes in Aboriginal affairs
over a ten-year period has also been included. Senator Ridgeway notes that the
Mabo decision did not remedy the injustices of the past because a social com-
pact (treaty) did not eventuate from the decision. “The proposal for a treaty or
national framework agreement to overcome the destructive cultural, social and
economic consequences of dispossession is yet to be pursued by any national
government.” Senator Ridgeway argues that a treaty is an obvious means of
ensuring that governments are accountable to Indigenous Australians and that
‘good public policy can only emerge where there has been an honest and accu-
rate analysis of past error and omission, and a genuine commitment to meeting
the needs and aspiration of the people affected by the new policy’.

A speech by ATSIC’s Treaty Ambassador, Nova Peris OAM, given at Sorry
Day in Melbourne 2003, has also been included to demonstrate the capacity of
a treaty to reconcile past injustices. Peris talks about the relationship between a
treaty and the idea of a democratic nation and discusses the symbolic place of a
treaty in the ‘life of the nation’.

I support the idea of a treaty because it is the most obvious means of over-
coming the paternalism that has characterised the historical relationship
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between Aboriginal peoples and governments. Calls for a treaty are not new.
Captain James Cook’s instructions for annexure of a new colony for England
included an instruction to make an agreement with the natives. This instruction
was not carried out for many reasons. However, the lack of an initial agreement
with Aboriginal people has denied Aboriginal people a political status that
would allow us to negotiate laws made on our behalf by the Commonwealth
government. Formal governmental discrimination against Aboriginal people is
therefore historical and present.

Interpretations of the Constitution by the High Court have to this point
only just begun to recognise prior occupation of the land by Aboriginal people.
Without a treaty the inferior legislation of the Native Title Act 1993 (Cth) makes
native title an inferior land title. By association native title can be extinguished
under the law.

A treaty is therefore, among other things, very much recognition of the
rights of Aboriginal peoples.

In the late twentieth century Judith Wright, Nugget Coombs and other
prominent people publicly called on the Commonwealth government to set
right the wrongs of the past. This action led to the ‘Makarrata’ proposal in 1979
which called for recognition of prior possession of the continent, acceptance of
Aboriginal people as distinct peoples and compensation on the basis that, as a
result of prior possession, Aboriginal people are entitled to compensation when
dispossessed of their lands. After this proposal was put forward the government
appointed a Senate Standing Committee on Constitutional and Legal Affairs
but a resolution aimed at addressing the recommendations of the report put to
the Senate by Clyde Holding in 1983 was never voted on.

The Makarrata proposal was followed up by Aboriginal people with the
Barunga Statement, handed to Bob Hawke in June 1988. This statement had con-
siderable influence under Paul Keating who delivered a speech that addressed
much of the text in the Barunga Statement at Redfern in 1992 after the Mabo
decision had been handed down.

The Mabo decision displaced the doctrine of terra nullius and replaced it
with a new doctrine, native title. After Mabo, the Council for Aboriginal
Reconciliation (CAR) was established as part of the Keating government’s
response to the recognition that Aboriginal people had prior possession of the
land. The other two government responses to the striking out of the terra nul-
lius doctrine in the Mabo case were the passing of the Native Title Act in 1993
and the appointment of an Aboriginal Social Justice Commissioner.

The two major reports from this era are CAR’s Final Report and the Bringing
Them Home Inquiry. These reports together with the recommendations of the
1991 Royal Commission into Aboriginal Deaths in Custody have taken us
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further along the road to recognition through a treaty of the prior occupation of
the continent by Aboriginal people. Without this recognition Aboriginal people
do not have equal negotiating power in the development of laws made by the
Commonwealth government.

The let’s get it right approach reflects the historical governmental barriers to
equality under the law in Australia that can be found, for example, in an 1847
petition to Queen Victoria from the Secretary of State for the Colonies, Earl
Grey, John Batman’s treaty with Aboriginal people in 1835, the Warrnambool
Standard of 1888, or the Barunga or Eva Valley statements of the late 20th cen-
tury. All this history demonstrates the striking inequities in political power that
exist without a treaty.

In the early 21st century Australia is still coming to terms with the magni-
tude of the effects of dispossession on Aboriginal people. Over the past three
years ATSIC has focused on the treaty issue in a way that has been aimed at
providing the Aboriginal people and the broader community with as much
information as possible to answer the questions that the prospect of a treaty
between Aboriginal peoples and governments raises.

None of the issues surrounding the objective of gaining a treaty are easy ones
to reconcile. This body of work tackles the questions that have been ignored or
swept under the carpet and takes us further along the road to a treaty.

Treaty discussions and debates have raised the level of interest in rights and
unfinished business issues. I continue to progress the debate to prick the con-
science of all Australians. A Treaty or Bill of Rights challenges all Australians
to accept Indigenous rights to our land.

Geoff Clark
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Preface

Treaty: Let’s get it right is an important contribution to a national dialogue in
Australia, a nation that has been shaped by a history that contains little trace
of Treaty or peaceful co-existence amongst its Indigenous and non-Indigenous
peoples.

Treaty has been a part of the Indigenous political agenda for many years;
still deliberations and discussions about Treaty have been few and far between.
The recent acknowledgement by the Council for Aboriginal Reconciliation that
this country was settled without treaty or consent of the Indigenous peoples
put Treaty where it rightfully belongs — an issue that must now be discussed,
debated, possibly rejected or perhaps embraced.

In 2000 the Aboriginal and Torres Strait Islander Commission established a
National Treaty Think Tank whom it charged with raising awareness of treaty
issues. In 2001 the Australian Institute of Aboriginal and Torres Strait Islander
Studies (AIATSIS) became a partner to this responsibility and commenced the
engagement of treaty research, including a Treaty seminar series and Treaty
Visiting Research Fellowship. I was fortunate to be engaged as the AIATSIS
Treaty VRF in 2001 wherein I undertook to edit this collection of Treaty essays.

Treaty: Let’s get it right is primarily concerned with communicating treaty
matters to a wide as possible audience, especially the youth. Whether they be
Indigenous to this country or descended from the many countries that now
make up this multicultural nation, there can be no doubt that they will be the
future judges of Treaty. Hopefully, this collection of papers will be of some help
to them as they learn of Treaty and what it may or may not mean in Australia.

Whether one is a supporter or not of Treaty, there can be no doubt that
this book breaks new ground in its consideration of the many possibilities and
aspects of an Australian treaty process, an important first step in any domestic
treaty process.

The contributors to this book give no certain answers, nor do they address
all the issues that could possibly be associated with a national treaty dialogue.
However, they give an important voice to Treaty and the many subject matters
that have been left largely unheard.

The essay papers engage in a broad range of topics including Aboriginal and
Torres Strait Islander sovereignty, constitutional change, governance, histories
of treaty, settlement and agreement-making within and outside of the native
title sphere, issues for the Torres Strait, intellectual and cultural property, inter-
national human rights law, perspectives of youth, international experiences with
treaties, education and language, concepts of citizenry, and matters of identity.
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All contributors, from the National Treaty Think Tank and the individuals
approached by AIATSIS to write papers for this book, are Indigenous people
from many parts of Australia. And they raise a great diversity of subject mat-
ters and personal opinions in Treaty: Let’s get it right. Like many Indigenous
peoples, past and present, they have a passion for Treaty that resonates through
this book.

Hannah McGlade
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Citizenship, Assimilation and a Treaty

MICHAEL MANSELL

Granting Australian citizenship to Indigenous peoples should not be conditional
on them surrendering their historic rights. But that is the offer on the table.

Glossary of Terms

Aboriginal Australians: the original people who lost their country and con-
sented to be citizens of Australia. Their lost rights are replaced with those of other
Australians.

Australian Aboriginals: the original people whose lands were invaded and are
now occupied. All past rights are not lost, although they are unable to be exercised.
Can still enjoy all rights of Australian citizens without losing their inherent rights.

Australians: the people who created the nation of Australia and who show alle-
giance to that nation.

Assimilation: making Indigenous people the same in all respects as Australians.
Indigenous Australians: same as Aboriginal Australians.

Integration: making Indigenous people the same as Australians while retaining
their culture and identity.

Citizenship: a. (politically) Indigenous people becoming legitimate members of the
Australian nation in exchange for giving up previous rights. b. (legally) Indigenous
people deemed to be citizens by fate of Australian law. Distinguished from political
citizenship acquired by consent.

Legitimate: the establishment of the right to govern by a principle or a rule.
Australian governments legitimately govern their citizens because they were
elected to do so—by virtue of the rule or principle of consent. Distinguish from
moral legitimacy.

Moral legitimacy: the right or wrong, or good and evil of government claims
to legitimacy. Australian governments may legitimately rule their own citizens
because of the principle of consent; but there is no moral legitimacy to govern
Indigenous peoples without their consent. The foundation for Australia’s claim to
sovereignty is by rule of force. There is no moral foundation because the invasion
and subsequent domination were wrong.
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Sovereignty: the right of authority in people to control their territory, and those in
it. Sovereignty can still exist even if people are prevented from exercising it. Can
also be exercised by force and domination without a moral right.

Introduction

The idea of a treaty is good. It could settle all outstanding disputes between
Indigenous peoples and the government. Prime Minister Howard has already
rejected the idea of a treaty. He argues that as Aborigines are also Australians,
people cannot make a treaty with themselves.

The immediate focus of a treaty is hardly about the attitude of present political
leaders. That would be too shallow a beginning. The core issues revolve around
the status of the Indigenous peoples. Are Aboriginal and Torres Straits Islanders
distinct peoples able to make binding political agreements with governments?
Or are they only Australian citizens, whose claim against their government is
purely moral?

Central to the whole treaty debate is the Indigenous vision. Where do
Aboriginal and Torres Straits Islanders see themselves as being in the next
20-odd years? How can a treaty help get them there?

These complex issues are for the Indigenous peoples to resolve. A treaty could
advance the Indigenous cause, but only if the goal is known.

1. The two competing outcomes of a treaty

(@) All Crown lands returned to Aborigines. The Torres Strait islands to the
Islanders. Aborigines able to govern themselves on their own land; the TSI
are on theirs, if that was their choice. Economic and cultural sea and fresh-
water zones for the Indigenous peoples. Aborigines decide the values and
content of education for Aboriginal children. Having authority to plan their
tutures. From that base, making the improvements to give Indigenous peo-
ples a high standard of living, and choices of how they lived. This is one
version of a treaty.

(b)A different aim is for equality. This version takes white society and all it
offers as something to duplicate. The goal is for access to participate in the
political system, share in the economic benefits, be part of the culture that
makes up the Australian nation and not be discriminated against. The goal
under this model is for forms of Indigenous autonomy and return of some
lands within the limits of Australian fairness. This is the base to provide
Indigenous peoples with a high standard of living, and choices of how they
lived.



Citizenship, Assimilation and a Treaty

Both models involve indigenous peoples living and working beside white
Australians. That is social reality for either model. Where the models differ is
in their political philosophy. The first is centred on Indigenous independence—
politically speaking. The second accepts dependence on Australia—again
politically.

The most controversial part of the first open is that of Aboriginal government.
The Torres Strait Islanders could easily govern themselves, and less controver-
sially, due to their geographic location. The islands form their territory. Their
isolation from the population centres of Australia means less controversy. Yet
the same question arises for the TSI people as it does for Aborigines: is political
independence their aim in a treaty? Or is it to be part of Australia?

2. Current policies

The choices for Aborigines are for assimilation at one end of the spectrum, to
self-rule at the other. The current policies that apply to the Indigenous peoples
of Australia can be characterised as assimilationist in nature. The white race
overwhelmed the Indigenous peoples. Dispossession of all the lands was com-
plete, as has been the domination of the two Indigenous peoples by the whites.
Only fairly recently have measures been taken to return lands to Indigenous
peoples. The 1976 Northern Territory Land Rights legislation was a forerunner
to state legislation up until 1995. Native title and purchase of lands through the
Commonwealth ILC body are current forms of recognising or acquiring lands
for Indigenous peoples.

Generally, Aboriginal children are taught the same curriculum as white
children. That curriculum is based on white values. The economy and political
systems are European. The law is that of the whites. The nation of Australia is,
in all respects, very much a white one into which Aborigines and Torres Strait
Islanders must fit.

There are many reports by government instrumentalities that claim
Aborigines and Torres Strait Islanders must be part of, and subject to, Australian
authority.

The argument for a treaty presupposes change. Existing policy and practice
would therefore need to be reviewed.

(a) The meaning of citizenship
There is a widely held view that the best interests of Aborigines and Torres Strait
Islanders are served by being citizens of Australia.

There are two aspects to citizenship: the first is that Aborigines and Torres
Strait Islanders are deemed to be citizens of Australia, that is, citizens in the
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legal sense. By virtue of the Australian Citizenship Act 1948, being born to an
existing permanent resident or citizen of Australia automatically confers citi-
zenship. But that is only ‘legal’ citizenship.

The second aspect deals more with an individual’s ‘moral’ stance—involving
an allegiance. Often referred to as ‘full’ citizenship, this is gained when full
equality with ‘other Australians’ is reached. The Aboriginal ‘passage to full
citizenship remains incomplete while the Indigenous people remain the most
disadvantaged group’ (Australian Citizenship Council 2000, p. 30). Indigenous
people were citizens without rights, according to this argument, until the right
to vote, anti-discrimination laws, the formation of ATSIC and native title
changed the scene (Australian Citizenship Council 2000).

Accordingly, once equality in the areas of health, education, employment,
imprisonment rate, alcohol and drug dependency, depression and suicide is
achieved Indigenous peoples will have achieved full citizenship (Australian
Citizenship Council 2000), and should be happy.

Yet we have to recognise that citizenship cannot provide Aboriginal enti-
tlements, it can only curtail them. In the Native Title Report, Social Justice
Commissioner Dr Bill Jonas (2002, p. 9) points out:

The real problem with citizenship rights . . . is that they are not capable of trans-
forming the poverty and destitution that marks so many Aboriginal peoples’
lives. They were not intended for this purpose

There is another down side to citizenship. It is not offered without strings
attached—it comes at a heavy price. The price to be paid for it is the abandon-
ment of indigenous sovereignty, and with it the loss of self-determination. Any
rights would be limited to those granted by the parliaments or recognised by
white law. There would be no inherent rights. The rights and entitlements of the
two Indigenous peoples would largely depend on popular opinion and govern-
ment policy, like they do now. Once the Indigenous peoples throw their hat in
the ring with the rest, their rights are likewise curtailed.

Australian democracy guarantees us our civic freedoms and our fundamental
rights and equality . . . all Australians are obliged to support the basic structures
and principles of Australian society—our Constitution, democratic institutions
and values—which guarantee us our freedom and equality and enable diversity
in our society to flourish. (Australian Citizenship Council 2000, p. 18)

Apparently, this is not supposed to be assimilation. The report of the Citizenship
Council (2000, p. 19) states that social cohesion does not mean, ‘you must all
become like us’. The report failed to explain how this could be avoided.

The Reconciliation Council’s Final Report spelt out the most recent posi-
tion on the future for Aborigines and Torres Strait Islanders. In its declaration

4
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(2000, p. 109), the Council’s political stance was for ‘a united Australia’, self-de-
termination had to be exercised ‘within the life of the nation” and the lands no
longer belonged to Aboriginal people because the land was ‘ours’. Morally, the
statements seek to legitimise the dispossession and dominance, while encour-
aging a form of equal access.

In his speech to an ATSIC national policy conference in March 2002 Minister
Ruddock said:

The question of rights is prominent in the conference agenda . . . I am all for
individuals being able to determine their own destiny . . . there needed to be a
new emphasis on supporting individuals to make decisions for themselves. We
must aim for a future in which Indigenous people can share equitably in the
social and economic opportunities of the nation. (Ruddock 2002)

The point the Minister makes is that the government will only stand by an
Indigenous decision that is in line with that of the government. For the govern-
ment, political assimilation is essential, and after that Indigenous people can
make individual choices about their futures.

The reaction from Aboriginal leaders to the Minister’s statement indicates
the Indigenous sensitivity to anything that smells like assimilation. Former
Council of Reconciliation Chairman Pat Dodson (Saunders 2002) insisted the
government hold talks with Aborigines because he feared the motives of the
Ruddock statement were division and assimilation. Dodson warned, “‘We have
to stop being co-opted into the system because the more we do that the more we
participate in our own demise’ (Saunders 2002).

Human rights watchdog Dr Bill Jonas supports Patrick Dodson. Dr Jonas
(2002, p. 9) and comments, ‘We need to adopt a rights approach that does have
the capacity to transform, social, economic and political relations in Australia.’

There is indeed a fine line between gaining equality through citizenship,
and succumbing to assimilation forces. If this danger was real, and known to
Indigenous peoples, would the type of equality being offered still be taken up?
In other words, is the government being honest about the meaning of its plans
for Indigenous peoples?

(b) The policy of assimilation
From Federation until the 1960s, official policy for Aborigines was protec-
tion and assimilation. In September 1951 the Native Title Council, comprising

Commonwealth and state ministers, met in Canberra and stated the policy to
be:

All Aborigines and part-Aborigines are expected to attain the same manner
of living as other Australians and to live as members of a single Australian
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community, enjoying the same rights and privileges, accepting the same respon-
sibilities, observing the same customs and influenced by the same beliefs, hopes
and loyalties as other Australians. (Our Future Our Selves, 1990, pp. 1-2)

In those days Indigenous peoples had little input into government policy.

(c) Political mainstreaming

The political system—parliaments and voting—was designed by whites for
whites. Representative democracy has its place where all other things are
equal. But Aborigines are in a minority and will be increasingly so as migra-
tion figures show. Reliable estimates place the Indigenous population at around
350,000. Over 3 million people have become citizens under migration since
1949 (Australian Citizenship Council 2000, p. 26).

Indigenous participation in Australian politics will be minor. Participation
would be more window dressing than effective. Australia gets Indigenous peo-
ples to surrender their right to political independence in exchange for being a
powerless minority within the white system. Yet there is little doubt about the
pressure, from many quarters, for Indigenous peoples to succumb.

Integration, like citizenship, is meant to bring all people under the one
umbrella while allowing for individual differences. In this case, the ‘one
umbrella’ refers to the political, economic, legal and social systems established
by whites. It is now called Australia. Integration accommodates individual
social and cultural differences, but not collective political differences.

The carrot is that you can stand for election but realistically cannot be elected
to office by your own people. The exceptions might be in the Northern Territory
or in some seats in WA (Buxton 1998).

Indigenous participation in Australia’s political system is political assimi-
lation. Will political absorption make Aborigines and Torres Strait Islanders
socially the same as ‘other’ Australians? Being the same does not mean that
Indigenous people have to actually end up physically looking the same as
whites. It means white values, behaviour and attitudes so overwhelm individ-
ual Indigenous people that eventually, these values are adopted in preference
to Indigenous ones. In other words, Indigenous people would remain in name
only.

One commentator puts the dilemma this way:

The strain of Aboriginal policy, torn between the separatist and integrationist
tendencies, must be relieved by an honest acknowledgment that the real policy
is actually self-determination—within-boundaries . . . [Aborigines] will become
part of the modern world in their own time and in their own way .. . if not this
generation then the next. The only surviving elements of an Aboriginal identity
may be race and history. (Johns 2001, p. 18)
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The ‘modern world” means white Australia. Even the element of hope about iden-
tity in this otherwise pessimistic assessment may be unfounded. Co-founder of
Link-Up Dr Peter Read makes the following comment on what he has observed:

[Young Aborigines] are beginning to challenge the idea that you are Aboriginal,
full stop. They are now saying, ‘Why can’t I say I'm Italian or Irish as well?’
(Scott 2002, p. 18)

This may reflect urban pressures for young Aborigines. It is hardly representa-
tive of rural areas.

Without a distinct political base, Indigenous people will become dependent
on the political system into which they are merged. Additional pressure to con-
form will come from the economic system of capitalist Australia. John Altman,
from the Centre for Aboriginal Economic Policy Research, stated the obvious:

. .. nowhere are the differences between Indigenous institutions and those of
the colonisers more marked than in the economic system . . . there seems no
doubt that- most indigenous people, whether urbanised or in remote locations,
wish to maintain their distinct identity and cultural autonomy. How can this be
reconciled in modern Australia with economic equality? (Johns 2001, pp. 14-15)

Privatising delivery of services (currently called consultancies or ‘outsourcing’)
and of the local community store; getting education for the sole purpose of get-
ting a job or running a private business; moving away from collective ownership
of land to private, are some examples of how the values of the Australian econ-
omy would change the collective economic behaviour of Indigenous people.
The warnings need to be heeded, not ignored. JRR Tolkien, author of The
Lord of the Rings, lamented the English loss of myths and legends connect-
ing the English to their past. Aborigines and Torres Strait Islanders are being
pushed to embrace a system that will guarantee their demise as distinct peoples.

3. Who has the right to decide the Indigenous future?

The National Report of the Royal Commission into Aboriginal Deaths in
Custody (1991, p. 199) stated:

.. running through all the proposals that are made for the elimination of
[Aboriginal] disadvantage is the proposition that Aboriginal people have for
two hundred years been dominated to an extraordinary degree by the non-Ab-
original society and that the disadvantage is the product of that domination.
The thrust of this report is that the elimination of disadvantage requires an end
of domination and an empowerment of Aboriginal people; that control of their
lives, of their communities must be returned to Aboriginal hands.
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The Queensland Government’s 1991 Aboriginal and Islander Review Committee
discussion paper entitled “Towards Self-Government’ stated:

Aboriginal and Torres Strait Islander communities consulted by the Committee
had no doubt about the survival of their rights. The Committee was often asked
why the Queensland and Commonwealth Parliaments, and the Australian
High Court, must be the ultimate adjudicators of Aboriginal and Torres Strait
Islanders’ rights. The question is important because it highlights a fundamen-
tal issue relevant to Aboriginal and Torres Strait Islander self-government.
Whatever the legal situation, Aboriginal and Torres Strait Island people do not
regard any powers to govern which they exercise as being ‘derivative’ or origi-
nating from any mainstream government. (Gardener-Garden 1992, p. 18)

These two bodies point out that taking decision-making away from Indigenous
peoples is a major part of the problem. The logic is that it is a treaty must look
at political self-rule. If there are to be limits of self-rule, those limits should be
negotiated, not imposed.

4. Indigenous statements and positions

In 1938 Jack Patten and Bill Ferguson wrote the manifesto Aborigines claim
citizen rights (Johns 2001, p. 9). The manifesto called for racial assimilation. The
manifesto was written in an era when the white Australia policy was overpow-
ering. Fighting against the trend of everything being white must have felt a lost
cause.

The push for citizenship rights in the 1967 referendum was a push for equality
of access. As many Aborigines led the 1967 civil rights movement the outcome
could be said to be part of the Aboriginal agenda. The 1970s saw a movement
away from access rights of individuals to a collective rights agenda. Land rights,
Aboriginalisation of organisations and even Aboriginal administration of gov-
ernment programs, coupled with fiery demands, amounted to a rejection of
assimilation. The mood was for collective self-determination.

Even the 70s and 80s push for more Aboriginal people to be given jobs in
the public service was not a reverting to individualism: it was more a call for
people to be able to either run their own affairs or have a greater say. The gov-
ernment’s replacement of the Department of Aboriginal Affairs with ATSIC
was its response to the self-determination push by Indigenous people.

ATSIC’s propaganda materials and annual reports describe Indigenous
people as ‘indigenous Australians’ or as ‘Aboriginal Australians’ (ATSIC
2002), as do many Indigenous leaders, including both Indigenous Chairs of the
Reconciliation Council. Behind that phrase ATSIC continues to argue the case
for equality, integration and citizenship.

8
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It is difficult to find a definitive contemporary statement by Aborigines about
Aboriginal aspirations. ATSIC, government reporting bodies comprising at
least some Aborigines, and even the Indigenous bureaucracy are seen, at least
publicly, as influential.

The more radical views usually come from local organisation leadership,
or the community itself. Freethinking is heard more often from the so-called
uneducated Aboriginal community. There are no signs of radical political
thought coming from Aboriginal graduates. Does this mean that education is
teaching Aboriginal students to accept the merit of white political, economic
and social doctrines?

Edna Collard, from West Australia, wrote (2002) about Aborigines being on
the electoral roll. She said “This would seem to me to . . . be selling out to the
political system of the invader. [D]oesn’t this mean [giving] up sovereignty?’

If it does, ATSIC is unconcerned. ATSIC maintains that for Indigenous
people to vote in ATSIC elections they must also enrol to participate in gen-
eral elections. ATSIC acknowledged its position conflicted with implied loss of
sovereignty, and that forcing Aborigines on to the general roll could lead to
penalties for not voting (ATSIC 2002).

Professor Marcia Langton (2001) agrees with ATSIC: ‘. . . the right of
Aboriginal people is inferior to that of other Australians. For Aboriginal people
in Western Australia it is not compulsory to vote, while for other Australians
itis”

The inference from the ATSIC/Langton argument is that all laws and policy
governing individual behaviour should be the same for Indigenous people as it
is for others. Is this not a form of assimilation?

Why a treaty is needed to deal with access rights is not at all clear. Access
already exists. A treaty to guarantee access would be no more effective than
existing anti-discrimination laws. A ‘treaty’ between the state and one section
of the community would have the effect of domestic legislation, not of inter-
national law. This is because Indigenous peoples, once having accepted the
legitimate right of governments to govern them, are bound by the decisions.

Placing the ‘treaty’ in the Constitution would have no greater effect.
Constitutional entrenchment of the right of access sounds very grand. In prac-
tice it would change little. Aborigines denied access can currently sue under
anti-discrimination laws. If these rights were placed in the Constitution they
can still sue. What would be different?

A standard that makes all equal might come back to haunt those who seek it.
Non-discrimination laws aimed at achieving a level playing field could be used
against Aborigines having any different rights. One law for all means customary
law is subject to the white law. The Brandy case showed how anti-discrimination

9
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laws can work against Aborigines. Those same laws can be used against
Aborigines stopping white access to their lands. One system means maintain-
ing the right of politicians to decide Indigenous policy, and allocate resources.
One law is now used to stop Indigenous people from fishing without a permit,
unless they have native title. Isn’t this what Aborigines are complaining about?

5. Some other implications for the equality policy

(a) Land rights

The cost for Aborigines and Torres Strait Islanders gaining equality is the loss
of any claims to their country. If the land belongs to ‘all’ citizens, no one section
could logically claim the land as theirs. The right to decide their own collective
destiny is lost too, as the Indigenous destiny becomes meshed in the collective
destiny of all Australians. Self-determination would apply to Australia, not to
any group within it. The trade-off? To gain access to the benefits of Australian
society.

(b) Declarations on Indigenous rights

Often, government or the High Court ‘declares’ that certain Aboriginal rights
do not exist. Decisions by governments, or the High Court, are binding on all
Australian citizens. Citizens give up their right to govern, or to decide the law,
and defer to those institutions.

However, the decisions of these bodies, while binding on Australian citi-
zens, are binding only on those citizens. Decisions by the High Court rejecting
the existence of Aboriginal sovereignty (Coe v C/W 1979; Coe v C/W 1993), for
example, declare the law for Australian citizens. The declaration has no binding
effect at all on Aborigines as a sovereign, independent people. The High Court’s
declaration merely means that Australian law does not recognise Aboriginal
sovereignty.

A legal ruling by the High Court against Aboriginal sovereignty does not
mean that Aboriginal sovereignty does not exist. It simply means white law does
not recognise it. The question of the existence of sovereignty is entirely in the
hands of the people who assert its existence, in this case Aborigines. The Court
cannot be the absolute ruler on the point because neither the Court nor the
Australian nation has obtained the consent of Indigenous peoples to decide.

Action was taken by Aboriginal leaders Paul and Isobel Coe (Coe v C/W
1979; Coe v C/W 1993), to test the High Court’s position on Aboriginal sover-
eignty. This was not implied consent for the institutions of the Australian state
to sit in judgement on Aboriginal rights. Those cases, like the Mabo case, simply
tested the internal position of Australian law.

10
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It would be entirely different if it were shown that Indigenous peoples had
consented to abandon a distinct right to exist as a people, and become citizens
of another nation, in this case Australia. That process implies the loss of other
rights, a point that governments seize.

(c) Treaty with whom?
Another difficulty is defining the parties. If Indigenous peoples are already
Australians, with whom are they to make a treaty? It is silly to say citizens can
make a treaty with their own government. It would put a strain on language to
call that a treaty. Perhaps the answer is in the Humpty Dumpty approach.
Alice said to Humpty, ‘glory’ doesn’t mean a ‘nice knock down argument’.
‘When I use a word’, Humpty Dumpty said in rather a scornful tone, ‘it means
just what I choose it to mean—neither more nor less’ (Carroll 1871, Ch VI).

(d) Moral basis for equality

The foundation for equality appears to be based on a fresh start. Indigenous
peoples forget what they had, and whites what they took. Historian Henry
Reynolds often describes the call for Aborigines to stop digging up the past as
hypocritical, for Australia reveres the fallen warrior on ANZAC day, and cele-
brates the date of white invasion, centenaries and bi-centenaries, federation etc.

The equality argument means Indigenous prior ownership is irrelevant
because the land now belongs to ‘everyone’. Well, not quite everyone. Those
whites having a legal interest in land, keep it. So too do Indigenous groups who
have native title or some form of land rights. How many would this be, and how
do their holdings compare with white ownership?

With a fresh start how then could native title and other Aboriginal rights be
logically maintained? The answer seems to that if whites can bring their gains
into the mix then why can’t Aborigines. But the mix would be so unequal. This
approach would entrench the existing inequality against which so many have
campaigned.

It could be argued that as a treaty is a negotiated settlement, the outcome
could before pragmatic than logical. If there were no land, sea areas and other
rights included there would be no treaty. Indigenous peoples would walk away.
But where would they walk to?

If negotiations began on the basis that Indigenous people were citizens of
Australia that is the position they must revert to. If so, where is the incentive for
Australia to genuinely enter into negotiations in good faith? The government
gets what it wants, with or without a treaty.

If Indigenous people were not just citizens but were sovereign peoples,
a breakdown in talks would lead to a very different result. The Indigenous
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peoples could resort to their right of self-determination as sovereign peoples,
and threaten to pursue full independence by other means. The incentive is for
Australia to negotiate to dissuade Indigenous peoples from pursuing this path.

To seek to enter into negotiations with a nation-state on behalf of a people
without a philosophical, moral and political foundation discredits the cause
and belittles the people. Such a huge undertaking of finalising a people’s future
demands a more dignified approach. Compare the Aboriginal Provisional
Government vision—for Aboriginal people to take our place among the nations
and peoples of the world, not beneath them.

(e) Australias moral dilemma

Truth and frankness can be provocative, especially where assumptions are chal-
lenged. Some moral pain will have to be felt by Australian because of what has,
and is happening, to Indigenous peoples. There is a need for Australia to ‘rec-
ognise the injustice of the past and confront lingering assumptions of ethnic
superiority . .. [and that there must be] a public repudiation of past assumptions
... [because] in so far as they are statements of collective guilt, they imply that
guilt can be successfully expiated . . . They are more of a means for the non-Ab-
original people of laying the unjust past to rest and building a new foundation
for guilt-free legitimacy’ (Mulgan 1998, p. 189).

6. A political settlement as a better alternative

A final settlement that compromises claimed rights of all parties (including the
Australian government) so they can co-exist is a political, not a social settlement.
Australia wants to maintain its territorial integrity and its ability to govern all
inside that territory. Indigenous peoples might want self-rule. Territory, rights
over the territory and ability to carve out Indigenous futures are all issues the
government must address.

Common ground needs to be found. Indigenous peoples do not contest
Australia’s international boundaries but do contest its claims over Indigenous
areas within that greater territory. Indigenous peoples do not dispute Australia’s
international economic or security zones.

There is not likely to be a dispute about Australia’s exclusive right to govern
urban areas within Australia.

There is, however, dispute about Australia’s claim to legitimate right to govern
all people, everywhere in Australia. Such a claim is inconsistent with any moral
base. It stands against Aboriginal self-rule. Forms of joint or exclusive govern-
ment of certain Indigenous areas might well be the subjects of a settlement.

12



Citizenship, Assimilation and a Treaty

Australian governments still impose their will on Indigenous peoples without
consent.

7. The basis for a political settlement

A political settlement recognises that Indigenous peoples are not coming to the
negotiating table as defeated people but as sovereigns: emphasising equality of
scale with government, not with other individuals. All manner of things affect-
ing the futures of the respective peoples—Aborigines, Torres Strait Islanders,
and Australians—are, according to this theory, up for grabs. This includes
political rights and relationships. Social benefits in housing, health, jobs and
quality of life generally would flow from political arrangements, instead of as a
substitute for a political settlement.

Aboriginal sovereignty does exist. Before whites invaded Australia,
Aborigines were the sole and undisputed sovereign authority. The inva-
sion prevented the continuing exercise of sovereign authority by Aborigines.
The invasion and subsequent occupation has not destroyed the existence of
Aboriginal sovereignty.

Australia has exercised its authority over Australia and Aborigines by force,
not through any legitimacy. The distinction between the existence of a right
and the exercise of it is relevant to the competing sovereign claims made by
Australia and Aborigines. The one has exercised sovereign powers without a
legitimate right to do so, the other, while having the legitimate right to exercise
sovereign powers, has been prevented from doing so. Preventing a people exer-
cising their sovereign rights does not mean that a people lose the right.

If you lose your car to a thief, you lose the ability to exercise control over the
car. You do not lose the right to the car.

Australia hotly disputes the proposition I embrace. Likewise, Indigenous
people hotly dispute Australia’s absolute right to rule. Somewhere within this
standoff is room for negotiation. Australia is not about to concede any jurisdic-
tion arguments in favour of Indigenous peoples and the latter are not likely to
give up the right to push for self-determination. The whole point of a political
settlement is to find ways to resolve such impasses.

Support for a treaty

The history of white/black conflictin Australia should drive government to nego-
tiate a treaty with both Aborigines and Torres Strait Islanders. The negotiations
should be in good faith. The government could act on behalf of its immigrant
population to deal with history truthfully, and its consequences honourably.

13
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Il treatment alone may not be a reason justifying a treaty. It is different when
that ill treatment involves invasion of someone else’s country, murder, racial
segregation, a prejudiced legal system, theft of children and all based on the
belief of racial superiority. Today’s Australians occupy and use the Indigenous
lands for themselves. If Australians take advantage of past wrongs they also
take the responsibilities that attach to those benefits. One such responsibility is
restitution for the original owners.

The need for a settlement does not require argument. The nature and charac-
ter of the settlement does. Is a treaty with Aborigines and Torres Strait Islanders
meant to be a political settlement or a social contract?

Conclusion

The discussion about a political settlement is briefer than that dealing with the
equality model. This is not because the political settlement arguments are unde-
veloped. It is purely because I fear the equality and citizenship approach will
tend to dominate the debate. There needed to be an analysis of that approach.

The idea of a treaty gave rise to expectations of a political settlement between
the Australian government, representing the immigrant population, and
Aborigines and Torres Strait Islanders. A final settlement could clarify the polit-
ical relationship between the groups, and deal with the social and economic
arrangements that flowed from that relationship.

It would be disappointing if the treaty debate degenerated into an excuse to
hurry up and cement the assimilation of the Indigenous peoples into Australia’s
political, economic and social systems.

The approach to a treaty by the two Indigenous peoples should be conducted
as if it were an exercise of their right to self-determination. The choice about
the long-term futures of the two peoples is for them, and them alone, to decide.
Having arrived at a vision, the two peoples would be better equipped to negoti-
ate with the nation-state of Australia.

The choice which Indigenous peoples make is not the real issue: the right to
make that choice is. If the choice is for assimilation, integration or citizenship,
then so be it. It is the same if the choice is for social integration but political
independence. The Australian government would need to clarify that it agrees
with Indigenous people having the right to choose. That choice must be an
informed expression of the free will of people, not one imposed by government.

Australian governments have always acted in the interests of white people.
That has been the dominant government policy. A new start requires a declara-
tion that this selfish approach to race issues is in the past. That simple statement
would create the potential for more dignified relations.
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Should the government insist that Indigenous peoples come to the table as
individual citizens and not as peoples, it is clear nothing will have changed.
Indigenous negotiators engaging government as citizens would undermine
their peoples’ position.

Whether the Indigenous peoples will agree, after being properly informed,
to assimilate, or be politically independent, I cannot say. Nor, truthfully, can
anyone else. The whole treaty debate gives Indigenous peoples a rare opportu-
nity to talk about their futures. The treaty requires a focus on the future. It does
not mean the day-to-day issues will disappear overnight. They will remain all
the longer if a future for Indigenous peoples is not carved out by Indigenous
peoples.

Michael Mansell is Secretary of the Aboriginal Provisional Government which campaigns
for the right of Aborigines to choose their own destiny, and a lawyer.
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Practical Steps Towards a Treaty:
Structures, Challenges and the Need for
Flexibility

LARISSA BEHRENDT

With the re-emergence of a treaty between Indigenous and non-Indigenous
Australians as a focus for the Indigenous rights debate, there is much expec-
tation about what such an agreement may achieve. The utility of a treaty is
something that has been discussed by the Aboriginal leadership for over two
decades.

Patrick Dodson sees it as an opportunity to set down broad principles that
will facilitate and guide further discussions about unfinished business:

We have got to have an agreement between the government and Aboriginal
people. This would probably need a referendum. That agreement would need
to recognise our prior ownership and occupation of this land. Part of the Labor
Party platform was to recognise a treaty with us but the government has taken
no action. A treaty would contain broad principles—the points of departure—
for discussions about other rights, such as those to land, language and culture.
(Dodson 2002)

In calling for a referendum, he also believes that there needs to be a change in
the way that non-Indigenous Australians see Indigenous people and the way
that they conceptualise the relationship that Indigenous people currently have
with the dominant culture.

Galarrwuy Yunupingu identifies the cultural distinctiveness of Indigenous
people and that the lack of a treaty or agreement could be a basis for recognising
Indigenous sovereignty:

Instead of forcing Aboriginal people to celebrate the bicentennial, the govern-
ment should be passing a constitutional amendment which recognises us as the
first owners of the country. There has never been any agreement signed between
the Aboriginal and non-Aboriginal people as there has been with other indige-
nous peoples . . . So we need to begin to talk about sovereignty. We are a people,
even if we are classified by languages. Our culture and belief in the land made
us a distinct people. Even the urbanised Aboriginal people—who are a creation
of non-Aboriginal society—have a sense of belongingness. (Yunupingu 2002)
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Yunupingu implies that cultural distinctiveness gives rise to a right to distinct
political unit and also indicates that a treaty can become a catalyst for the rec-
ognition of Aboriginal rights.

The senate Standing Committee on Constitutional and Legal Affairs in the
report, Two Hundred Years Later, also recognised the need for a resolution to the
issues left outstanding by the lack of an agreement-making process:

.. . the Committee is of the view that if it is recognised that sovereignty did in
here in the Aboriginal people in way not comprehended by those who applied
the terra nullius doctrine at the time of occupation and settlement, then cer-
tain consequences flow which are proper to be dealt with in a compact between
the descendants of those Aboriginal peoples and other Australians. (House of
Representatives Standing Committee 1983)

A treaty could provide, among other things, a symbolic recognition of sover-
eignty and prior occupation, a redefinition and restructuring of the relationship
that Indigenous peoples have with Australia, the granting of better rights pro-
tection and the basis for regional self-government.

With this promise, it is not surprising that a treaty remains a clear focus
for the recognition and protection of Indigenous rights. It is currently a key
ATSIC initiative and has been supported in the Final Report by the Council for
Aboriginal Reconciliation as part of the way forward.

For the idea of a treaty to move forward, two conversations have to take
place. Firstly, a discussion about the content of a treaty or treaties needs to
occur in order to define the rights and interests to be articulated and protected.
Secondly, the issue of the framework and process of a treaty or treaties needs to
be considered. These two questions are interrelated. A broad understanding of
what a treaty is supposed to achieve and contain will assist in determining the
appropriate type of process for negotiations and the most suitable legal form for
the resulting agreement.

Subject matter

Although there are notable cultural, social and economic differences in
Indigenous communities throughout Australia, there is much common ground
in responses to the question of what Indigenous people will want in a treaty. It
is possible to assert this by looking at expressions of Indigenous self-determi-
nation such as the Barunga Statement, the Eva Valley Statement and Patrick
Dodson’s 4th Vincent Lingiari Memorial Lecture, ‘Until the Chains are Broken’.
These articulations can assist with mapping the spectrum of rights we could
predict would be identified for inclusion in a treaty. These rights include every-
thing from the right not to be discriminated against, the right to enjoy language,
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culture and heritage, our right to land, seas, waters and natural resources, the
right to be educated and to work, the right to be economically self-sufficient, the
right to be involved in decision-making processes that impact upon our lives
and the right to govern and manage our own affairs and our own communities.
A treaty could also be used to provide a symbolic recognition of sovereignty and
prior occupation, redefine and restructure of relationship between Indigenous
peoples and Australia and provide the basis for regional self-government.

From this range of claims it can be seen that the issues identified as subject
matter for a treaty include matters that the legal system has attempted, albeit
often unsuccessfully, to protect (such as freedom from racial discrimination,
native title and heritage protection). The agenda also includes several rights for
which there has not been strong or any legal protection (self-government).

One issue that arises from the scope of these claims is that there may be some
matters that do not need to be dealt with by a treaty. Another issue is that there
must be flexibility in the way in which content is articulated. This requirement
ensuring that Indigenous communities across Australia get the best outcome for
their particular circumstances highlights the attractiveness of treaty-making at
a local or regional level to best accommodate the specific needs and aspirations
of different Indigenous groups. Therefore, a national treaty should be a stan-
dard-setting document for local or regional treaties containing fundamental,
bottom-line principles and, at the same time, it should provide mechanisms for
local and regional decision-making processes.

A treaty process

There are two models that can provide a guide to treaty-making processes that
have an overarching structure but allow for agreement-making at the local or
regional level: Indigenous Land Use Agreements under the Native Title Act 1993
and the agreement-making processes in Canada.

A. Indigenous Land Use Agreements: a legislative model

Provision for agreement-making between Indigenous and non-Indigenous par-
ties is made under the Native Title Act 1993. Indigenous Land Use Agreements
are of interest in this context because they can facilitate agreements about native
title without the need for native title determinations. As a result of the 1998
amendments there are now three types of Indigenous Land Use Agreements
provided for under the Act:

« body corporate agreements: these agreements are relevant where native title
determinations have been made over an entire area and there are registered
native title bodies corporate in relation to the area. All registered native title
bodies corporate must be parties to the agreement. These agreements can
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cover any matter relating to native title. The resulting agreement can be reg-
istered (Native Title Act 1993, ss. 24 BD-BI and ss. 24 BC).

area agreements: these agreements apply to areas where there have been no
native title determinations or determinations have not been made over the
whole area. They cannot be made if there are registered native title bodies cor-
porate in relation to the whole area. All registered native title claimants and
bodies corporate must be parties to the agreement. In the absence of native
title bodies corporate, native title claimants or their representative bodies for
the area must be the parties. An area agreement can cover any matter relat-
ing to native title. Because these agreements occur in the absence of a native
title determination, the process for their registration is more complex than
for body corporate agreements (Native Title Act 1993, ss. 24CA-CL).
alternative procedure agreements: like area agreements, these agreements
are made over areas where there have been no native title determinations or
determinations have not been made over the whole area. They cannot provide
for the extinguishment of native title since potential native title claimants
may not be parties to the agreement. They can provide for other matters
related to native title. Like area agreements, there is a complex registration
process for these types of agreements (Native Title Act 1993, ss. 24CA-CL).

Indigenous land use agreements, being able to provide for ‘matters related to
native title’, can cover a range of issues, including:

the doing of future acts,

future acts that have already been done,

withdrawing, amending or any other matter in relation to an application for
the determination of native title or compensation for native title,

the relationship between native title rights and interests and other rights and
interests in the areas,

compensation for any past act, and

any other matter concerning native title (except extinguishment in the case
of alternative procedure agreements) (Native Title Act 1993, ss. 24CA-CL).

When ILUASs are registered, they have the effect of a contract. That is, the agree-
ment will take effect as a contract at common law and will bind the parties to
the terms and conditions of the agreement. In this way, registration creates legal
certainty for the parties over the matters covered by the agreement. Native title
holders who are not parties to the agreement are bound by it though the Native
Title Act 1993 which sets out notice and objection procedures.

Although it had been proposed that registered agreements have the force

of legislation, this was not included as part of the legislative scheme. However,
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the Native Title Act 1993 expressly states that there is no prohibition on gov-
ernments legislating to the effect of its obligation. Nor is there anything in the
Act or otherwise to prevent the government from legislating to give force to the
obligations of other parties under the agreement or third parties who may be
affected by the agreement, such as sub-contractors.

ILUAS are attractive not just because of the certainty they can provide par-
ties but because they are less expensive than litigation with more ownership of
the outcome by the parties. However, it should also be remembered that, despite
these benefits, just because there is not litigation, the process of negotiation still
requires resources, including time. There is also an argument that the voluntary
nature of ILUASs is tenuous since, once it is registered, its contractual force binds
all native title holders and contracting parties. This gives rise to questions about
the power imbalance between parties who are negotiating and the effectiveness
of the mechanisms within the Native Title Act to ensure that all native title
holders are consulted (Kee 2001).

ILUAs cover all matters related to native title (except for extinguishment in
certain circumstances). For such an agreement to be considered as capable of
meeting the expectations of a treaty there would need to be an extension of the
subject matter that could be included in such agreements, requiring an expan-
sion from matters related to native title to matters that related to self-government.

B. Canadian land claims processes and the inherent right to self-government:
a policy model

Treaty-making has re-emerged as a way in which to define the relationship
between First Nations and the Crown in right of Canada.

In 1973, the Comprehensive Claims Process and the Specific Claims Process
were introduced as part of a federal government response to the decision in
Calder v Attorney-General of British Columbia in which the Supreme Court of
Canada indicated that an Aboriginal title may be recognisable at common law
([1973] SCR 313). The Comprehensive Claims Process was implemented where
claims to Aboriginal title had not been addressed through treaty or agreement
with the Aboriginal community. Sometimes these land claims were accom-
panied by claims for varying forms of self-government. The Specific Claims
Process was implemented where First Nations felt that there was non-fulfilment
of Indian treaties and lawful obligations or improper administration of lands
and other assets.

These processes were viewed as positive because they provided for ‘consid-
eration of a wide range of issues, participation by the Aboriginal groups most
closely involved, ratification by elected officials, and constitutional entrench-
ment of guarantees’ (Elliott 1997). However, the disadvantages of these processes
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have also been identified, with criticism focused on the slow pace of settlement
(Elliott 1997). The delay in the settlement of claims has been attributed to a
variety of factors including disunity among claimant groups and between gov-
ernment parties, a succession of different parties such as a change in federal or
chief negotiators, the impact of claims on third parties and the need to resolve
overlapping Indigenous claims (Elliott 1997). To assist with the resolution of
claims, some large claim areas have been split and negotiated in segments.
Other factors that seem to affect the process of negotiations include the format
of negotiations, the personalities of the negotiators, and geographical distances
between negotiating parties and support or opposition from outside groups.

On the other hand, negotiations have often been assisted by interest in
economic development. The discovery of oil reserves helped to accelerate the
conclusion of the Alaska Native Claims Settlement Act and the James Bay Hydro
development assisted with the conclusion of the James Bay and Northern Quebec
Agreement and the Northeastern Quebec Agreement.

The process for the resolution of claims began with the Aboriginal group
establishing the validity of their claim. For a comprehensive claim, they have to
establish traditional and continuing occupancy of land not dealt with by treaty
or eliminated by legal means. For a specific claim, a breach of a provision or
obligation under the treaty has to be shown.

If the claim was accepted, the process was as follows: (1) a framework agree-
ment to set out the parameters of the discussion, (2) agreements-in-principle on
particular matters, and then (3) a final agreement that was then signed, ratified
and implemented. These Final Agreements enjoy the protection of the Canadian
Constitution (Constitution Act 1982, s35(1)).

Canada implemented an Inherent Right to Self-Government policy in 1995
which allows for processes to reaffirm and renegotiate treaties that are already
in existence and to negotiate treaties where they were not entered (Department
of Indian and Northern Affairs 1995). The policy recognises that self-govern-
ment is an inherent right held by Aboriginal people that predates the 1982

Agreement-
/ in-Principle
Framework . |Agreement- _ |Final »|Signature +
Agreement in-Principle " |Agreement Ratification
Agreement-

in-Principle
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Constitutional amendment and therefore attracts constitutional protection
(Department of Indian and Northern Affairs, 1995). The Canadian Government
has defined the right of self-government as follows:

Recognition of the inherent right is based on the view that the Aboriginal peo-
ples of Canada have the right to govern themselves in relation to matters that
are internal to their communities, integral to their unique cultures, identities,
traditions, languages and institutions, and with respect to their special relation-
ship to their land and their resources. (Department of Indian and Northern
Affairs 1995)

In the policy, the federal government emphasises its preference for negotiat-
ing the content and implications of the inherent right to self-government with
Indigenous peoples at a community-based level, viewing litigation as a last
resort. The Supreme Court of Canada has emphasised that the legislature,
rather than the judiciary, is the appropriate arbiter of this matter. (This was
the approach emphasised by the Court when remitting the case back to trial in
Delgamuukw v. British Columbia (1997) 3 SCR. 1010.)

The Inherent Right to Self-Government policy identifies the matters that the

federal government will negotiate on and this is an interesting guide for future
discussions about the content of treaty in Australia. The policy lists:
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subject matters that constitute the inherent right to self-government. These
matters are defined as being matters ‘internal to the group, integral to its
distinct aboriginal culture, and essential to its operation as a government
or institution’. Included are marriage, education, health, adoption and child
welfare, Aboriginal language, tradition and religion, social services, admin-
istration of Aboriginal laws, including the establishment of Aboriginal
courts or tribunals and the creation of offences of the type normally created
by local or regional governments for contravention of laws, policing, land
management, natural resource management, agriculture, hunting, fishing,
trapping, management of public works, housing, local transportation, and
the licensing, regulation and operation of businesses located on Aboriginal
lands.

subject matters considered by the federal government to be beyond the internal
matters of the First Nations but which it has conceded are negotiable. These
include matters such as divorce, labour/training, penitentiaries and parole,
environmental protection, fisheries co-management, gaming, and emer-
gency preparedness.

subject matters considered to be outside of the inherent right to self-govern-
ment. These include matters such as powers related to Canadian sovereignty,
defence and external relations, management and regulation of the national
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economy, maintenance of national law and order and substantive criminal
law, navigation and shipping, and postal services.

This model has facilitated the renegotiation of existing treaties in light of the
extended understanding of self-government. The Canadian policy provides a
guide as to the subject matter that can be taken into account as part of the nego-
tiations and allows for specific agreement-making at a regional level.

Challenges

The experience with both the registration of Indigenous Land Use Agreements
and the modern Canadian agreement-making processes can be used to high-
light and predict the challenges for a treaty process in Australia.

A: Mandates: As the focus of the treaty debate turns to processes and frame-
works, the issue of who is going to have the authority to represent, negotiate
on behalf of and sign for Indigenous parties is going to become increasingly
important. Deciding the issue of representation is going to be a difficult one.
The use of existing representative structures would be one option. ATSIC has
a regional and national structure but it is far from clear whether this is one
that Indigenous people will feel best represents their community and its role in
negotiations is going to be controversial. Similarly, land councils, although an
established regional structure, are often plagued by the same community poli-
tics that place ATSIC in an awkward position.

State and national conventions that elect representatives may be another way
to proceed. This model would allow for greater (and grass roots) participation
in the selection process and can also allow issues to be aired and discussed in
large forums. It is a model that can provide for input from Indigenous men and
women, elders and youth.

Consideration of mandate issues within the Indigenous community must
be coupled with federal government commitment to create a clear mandate to
negotiate the framework and substance of the treaty.

B: Indigenous Identity: The Canadian experience shows that when there
are benefits that flow from a treaty, the issue of band membership becomes a
contentious one and the difference between ‘status’ and ‘non-status’ Indians
a matter of great tension in indigenous communities. A treaty or a series of
treaties will bring the issues of identity and qualification for inclusion to the
forefront and we will need to be prepared to deal with this.

As we have already seen from the native title debates, there is fracturing
within the Indigenous community over who appropriate beneficiaries are
for identified Indigenous rights. The recognition of rights to land has seen
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traditional owners pitted against Indigenous people whose families have moved
in to or were forced to move in to the claim area three to four generations ago.

It is a reflection of how little Indigenous rights have historically been pro-
tected in our country that Australia has a much more flexible approach to proof
of Aboriginality. Heritage, self-identification and acceptance by the Indigenous
community are the defining elements in official requirements of proof. When
there are treaty benefits, the issues of who can claim can become more con-
tentious, contested and political. The impact of these issues of identity on the
Stolen Generations will be disproportionate as they are the ones less likely to
be integrated into Indigenous communities or be able to show attachment and
connection to traditional lands. This distinction between Indigenous people
included in the pool of treaty beneficiaries and those who are not will create
divisions within our communities and create notions of ‘real’ and ‘not real’
Indigenous people. This may also create different classes of Indigenous people
with different rights.

C. States as Parties: Treaties, as agreements between nations, have been tra-
ditionally between the Indigenous people and the federal government of their
colonising nation-states. However, in the Canadian context, this two party
approach has been changed to a tripartite negotiation. The Inherent Right to
Self-Government policy states that treaty negotiations now take place between
the provinces, federal government and First Nations people.! The inclusion of
provinces as third parties to the negotiations was claimed to be as a matter of
practicality based on the transfer of natural resources from federal to provincial
hands through various agreements and a 1930 constitutional amendment.*

However, the result of this inclusion of another party at the table is a power
shift. It leaves the federal government often in the middle ground, rather than
the opposition, since the provinces are often more conservative and less willing
to compromise. Inclusion of the provinces at the negotiation table has meant
that the First Nations’ bargaining position is eroded.

This is a clear move away from the Canadian Government’s exclusive juris-
diction over Aboriginal matters under s. 91(24) of the Constitution Act 1867.
This tri-party negotiation also reflects the change from Indian treaties being
seen as agreements between two sovereigns to the treatment of such agreements
as a matter internal to the Canadian state.

Although we have a different constitutional structure in Australia, it is
important that we ensure that any attempt to increase the number of parties at
the table is not successful. Like Canada, our federal government has power (at
least under the races power or the external affairs power) to make agreements
with Indigenous people. Inclusion of the states and territories at the negotiat-
ing table may seem more attractive where they are less conservative and more
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willing to negotiate than their federal counterparts. The issue of appropriate
negotiating partners is further complicated when the issues affect local gov-
ernment and conceivably three levels of Australian government could be at the
negotiating table.

Inclusion of parties other than Indigenous peoples and the federal govern-
ment should be avoided as it creates a disadvantage for Indigenous peoples who
then have to negotiate with several parties.

Federal
Government

Indigenous A
parties Y

State/ Territory
Government

As the Canadian experience shows, this can lead to a situation where the
less conservative level of government acts as a mediator between the Indigenous
party and the more rigid government. This ‘good cop/bad cop’ routine can
obscure the real alliances between the parties and the fact that both levels of
government are part of the state.

The preferred model of negotiation is to have the federal government as the
negotiating party on behalf of the state and have them responsible for bringing
state, territory and local governments on side.

Indigenous B _ |Federal
Parties D " |Government
\
State / Territory
and Local
Governments

D. Inherent Power Imbalance between the Parties: There is an inherent
power imbalance in any negotiation where one party is both the arbiter and a
party to the negotiations. Where the treaty negotiation is between Indigenous
peoples and the Australian state and directed by the Australian legal system,
there is an inherent bias in favour of the government. A more pronounced
power imbalance occurs where one of the parties to the negotiations is also the
one to interpret the agreement. In the context of treaties, a power imbalance
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occurs where one arm of government (the judiciary) interprets a treaty entered
into by another arm of government (the legislature). Although the doctrine of
the separation of powers would treat them as different entities with different
functions, both represent the Crown in right of Australia.

The power imbalance can be alleviated by the creation of an independent
body to interpret and enforce a treaty. Suggestion of an appropriate indepen-
dent model in the Australian context has already been made. On 12 May, 2000,
Patrick Dodson presented his Wentworth Lecture, ‘Beyond the Mourning
Gate—Dealing With Unfinished Business’, in which he proposed that an
independent “Treaty Commission’ be established to draft a treaty between the
Australian Government and Aboriginal peoples. He suggested that the content
of the treaty be based upon matters raised by the Reconciliation Council and
any other matters relayed before it. His Treaty Commission would comprise a
membership of 40 people, 20 proposed by the government and 20 proposed by
ATSIC. This Commission would be established independent of government. To
complete the treaty, Dodson suggested that the two parties then choose their
representatives to negotiate the treaty, which would then be placed before the
Aboriginal people for consideration by referendum.

E. Fidelity to Indigenous Aspirations: A challenge for Indigenous negotia-
tors will be for the end result to be faithful to Indigenous claims to sovereignty
and other aspirations. A treaty process will be one that requires negotiation and
compromise. It will involve, through the negotiation process, a move from the
aspirational to the pragmatic and those who feel that the end result is less than
they can live with will feel betrayed by the final agreement. This will be par-
ticularly so for those who are left out of the group of beneficiaries. We can see
this occurring with native title with those whose claims for native title were not
eligible under the legislative scheme of the Native Title Act 1993.

This will be a special challenge for the issue of sovereignty, the notion that
we are a separate and distinct nation. It has already become apparent in com-
munity consultations about a treaty that the issue of sovereignty is one that is
important to Indigenous people and held on to as a fundamental belief.

The key for negotiators will be to ensure that they have a clear understanding
as to what the core issues being sought for inclusion in a treaty and how far they
are mandated to compromise. They will then need to be careful that the core
issued are not compromised.

Responsiveness to communities through flexible processes will allow
greatest fidelity to self-determination. For this reason, regional and local agree-
ment-making will increase feelings of ownership and assist in ensuring that
final agreements capture the aspirations of the community. The federal frame-
work that facilitates those regional and local agreements will need to ensure
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that it can provide enough scope for regional and local agreements to achieve
the things that Indigenous people (men and women) and their communities
want. It will also need to ensure that it can protect the rights recognised in those
local and regional treaties in order to make them meaningful.

F. Resources: It is essential that the framework for any treaty-making pro-
cess get balance right between Indigenous and non-Indigenous parties to ensure
that there is an equal playing field between the parties. To this end, adequate
resources, an appropriate timeframe, respectful procedures and a culturally
appropriate process must be developed and maintained throughout the negoti-
ation process.

A fluid, ongoing process

Treaty-making has seen a long-term negotiation process that, if successful, takes
decades to conclude. This becomes a trap, as Indigenous peoples have to wait a
long time for the benefits of negotiations.

There are two ways in which this long-term model of treaty-making could be
altered to pass on the benefits of a treaty to Indigenous people and their com-
munities more quickly.

The first is to ensure that agreement-making that is already occurring at a
local and regional level—whether under native title legislation or through other
mechanisms—is allowed and encouraged to continue while federal negotiations
about process and framework take place. This means that agreement-making
that can achieve practical outcomes for Indigenous people will not be put on
hold while a national process is established, something that may take decades.
It also means that those communities who already have the agency and the
capacity to negotiate and exercise self-determination can go ahead and do that.

The national framework, when concluded, should have standards against
which other agreements can be tested. This could mean that, where appropriate,
regional and local agreements concluded before the federal agreement could be
negotiated to the extent that standards within those documents are less than the
standards set out by the federal framework. This would not be dissimilar to the
process being undertaken in Canada where old treaties, whose content is often
narrow, are being reinterpreted and renegotiated in light of the more expansive
Inherent Right to Self Government policy.

Another way to ensure a fluid, ongoing process is to provide for progres-
sive treaty-making. Rather than waiting until the whole content of the treaty
is negotiated, it could be that each issue, as it is agreed upon and ratified,
becomes part of the treaty but is implemented from that date. This would mean
that the easier issues, as they were resolved, would come into effect and allow
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Indigenous people to enjoy the benefits of those clauses without having to wait
for the more difficult issues to be resolved. This approach would also mean that
treaty-making could be an ongoing process. As new issues may arise—biotech-
nology, genetic engineering, intellectual property, water rights—which earlier
negotiators did not anticipate, they could be negotiated and incorporated into
the treaty. This more flexible approach to treaty-making will also better reflect
the ongoing relationship between Indigenous and non-Indigenous Australians
since, like any relationship, it is fluid, flexible and changeable.

Where to from here?

While there appears to be increasing interest in a treaty, it is important to also
focus debates not just on what the content of such an agreement or agreements
may be but also on some of the challenges in developing a process to negotiate a
treaty. It is important to anticipate these challenges and find workable solutions
to them to ensure that they do not become divisive and derail the process.

Expressions of self-determination can give an indication of the content of
a treaty and this information can also be used to anticipate the most suitable
form a treaty can take. Greatest flexibility will be achieved through a model
with national principles that allow for regional and local decision-making on
key issues.

We can also predict some of the problems with process—states at the table
and the inherent power imbalance—and foreshadow the divisive issues—man-
dates, inclusion and Indigenous identity. Dealing with these issues effectively
will ensure that the treaty process, whatever it ends up looking like, will deliver
the best long-term benefits to the parties.

The effectiveness of a treaty process can be further enhanced by finding fluid
and ongoing ways to structure and enforce treaty-making, particularly where
that flexibility will allow the benefits of any agreement to reach Indigenous peo-
ples and their communities quickly.

Professor Larissa Behrendt is Professor of Law and Indigenous Studies and Director of
the Jumbunna Indigenous House of Learning at the University of Technology Sydney
and Director of Ngiya, the National Institute of Indigenous Law, Policy and Practice. She
graduated from the University of New South Wales in 1992 and has since graduated from
Harvard Law School with her Masters of Laws and Doctorate.
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Unfinished Business:
A Shadow Across Our Relationships

MICK DODSON

In this paper I seek to examine the concept that there is ‘unfinished business’
and how this business is central to the process of negotiating a treaty or treaties.

I remember greeting with some enthusiasm the introduction to the parlia-
ment and the passing of the Council for Aboriginal Reconciliation Act in 1991.
To me the passing of this Act represented great hope, a new opportunity and a
chance to bring on reform and deliver social justice to Aboriginal and Torres
Strait Islander peoples. There was unanimous cross-party support for the
Act so there was good reason to be optimistic. We also had the report of the
Royal Commission into Aboriginal Deaths in Custody around the same time.
Then in 1992 the Council of Australian Governments endorsed the National
Commitment to Improved Outcomes in Aboriginal and Torres Strait Islander
Affairs (AGPS 1992). Overcoming Indigenous disadvantage was definitely on
the government agenda. The assault on disadvantage was meant to run side by
side with reconciliation. The objective of Reconciliation was described as the
‘achievement of a united Australia, which respects this land of ours; values the
Aboriginal and Torres Strait Islander heritage; and provides justice and equity
for all’ (AGPS 2000).

As we all know the Council for Aboriginal Reconciliation has delivered its
final report, is now defunct and reconciliation is still perhaps but a dream. The
federal government is yet to fully respond to the Council’s final report.

Unfinished business

Defining what unfinished business is, is as good a place to start this examination.
Although the notion may mean different things to different Indigenous people,
and attract different descriptions and definitions, its fundamental importance
is not disputed. For example, an Indigenous person who is a member of the
Stolen Generations may view the key outstanding issues in a treaty process
in quite a different way to someone who has had a relative die in custody, or
someo