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AIATSIS Submission: CATSI Amendment Bill Exposure Draft 
 
The Australian Institute of Aboriginal and Torres Strait Islander Studies (AIATSIS) 
welcomes the opportunity to provide feedback on the CATSI Amendment Bill Exposure 
Draft. AIATSIS is Australia’s national institute dedicated to Aboriginal and Torres Strait 
Islander peoples’ knowledge, societies and cultures. We are both the custodian of 
Australia’s national collection of Aboriginal and Torres Strait Islander heritage materials 
and one of Australia’s publicly funded research agencies. AIATSIS has legislative 
responsibility to provide leadership in Aboriginal and Torres Strait Islander research and 
provide advice to government on Aboriginal and Torres Strait Islander culture and 
heritage including native title, land and water management and Indigenous governance. 
AIATSIS is committed to ensuring Indigenous knowledges, cultures and governance 
structures are respected, valued and empowered by the laws and policies that concern 
them. 
 
Since 2016, AIATSIS has contributed to a number of reviews of the CATSI Act including 
the Technical Review of the CATSI Act (2017), CATSI Review Phase 1 (2020) and CATSI 
Review Phase 2 (2020).  
 
We welcome the retention of the CATSI Act as a special measure but believe more could 
be done to bring the Act in line with the expectations of Aboriginal and Torres Strait 
Islander people.  We are disappointed that many of our recommendations outlined in 
previous submissions have not been implemented either in full or in part. The attached 
submission highlights the need for future reform in several key areas, and provides 
specific feedback on the terms of the Exposure Draft.   
 
Yours sincerely,  

 
Dr Lisa Strelein 
Executive Director, Research and Education Group 
 
Enc/s AIATSIS submission on the CATSI Amendment Bill Exposure Draft



 

 

 

 

AIATSIS submission to CATSI Amendment Act 
Exposure Draft 
1. Separate division for RNTBCs 

AIATSIS is disappointed that the recommendation to create a separate division of the 
CATSI Act dedicated to provisions specific to Registered Native Title Bodies Corporate 
(RNTBCs) was among the few not taken forward. 

AIATSIS has long-advocated for a separate division pertaining to the unique status of 
RNTBCs.1 It is our view that a separate chapter or division specific to RNTBCs is 
necessary to ensure that the CATSI Act is an appropriate vehicle for the advancement of 
the aspirations of Aboriginal and Torres Strait Islander peoples. As previously noted, 
there are relevant differences between RNTBCs and other Indigenous corporations 
which merit a separate division:  

 rather than being voluntary incorporations, common law native title holding groups 
are mandated, under the Native Title Act 1993 (Cth) (NTA), to incorporate under the 
CATSI Act 

 under the NTA RNTBCs hold or manage native title interests on behalf of a native title 
group according to the laws and customs of that group and, as such, operate in a an 
environment of de facto legal pluralism  

 by virtue of the NTA, its regulations and the common law, RNTBCs have special 
fiduciary obligations to the native title group for whom they hold or manage rights. 
These obligations are distinct from and may conflict with fiduciary obligations of 
Directors to corporation members under Corporations Law  

 in their role of managing and holding native title RNTBCs are increasingly required to, 
and often aspire to, fulfil more governmental and adjudicative roles, for example in 
making and/or enforcing decisions about the intramural allocation, enjoyment or 
impairment of native title rights and interests of individuals and groups2 

The Guide to the Exposure Draft advises that the amendment was not taken forward 
because there are few RNTBC-specific provisions and additional guidance for RNTBCs 
would be more useful.3 AIATSIS concurs that additional education would be helpful, but 
notes that the purpose of a separate chapter is to facilitate additional RNTBC-specific 
provisions, rather than merely collate existing provisions. We understand that the 
creation of a separate chapter will require further negotiation which may not have been 
possible within the timeframe of the present review. However, it is important this 
remains on the agenda for future reform to ensure provisions relating to RNTBCs reflect 
their particular needs and circumstances and enable them to govern in self-determined 
ways.  

                                                   
1 Strelein et al., AIATSIS response to Office of the Registrar of Indigenous Corporations (ORIC) technical 

review of the Corporations (Aboriginal and Torres Strait Islander) Act 2006; Strelein, Rubinich and 
Millward, AIATSIS Submission: Review of the CATSI Act: Phase Two (October 2020).  

2 Strelein, Rubinich and Millward, AIATSIS Submission: Review of the CATSI Act: Phase Two (October 2020) 
5.  

3 Guidelines 13.  



 

 

 

2. Non-discrimination  

AIATSIS welcomes moves to better align requirements and penalties in the CATSI Act 
with those in the Corporations Act 2001 (Cth) (‘Corporations Act’). However, we remain 
concerned that some provisions of the Draft Exposure Bill are potentially discriminatory 
as they impose additional burdens on Indigenous corporations that are not expected of 
corporations incorporated under the Corporations Act, and the differential treatment is 
not based on a relevant difference and for the benefit Aboriginal and Torres Strait 
Islander people.    

For example, additional requirements relating to disclosure of the remuneration of key 
management personnel4 are only required of listed corporations under the Corporations 
Act.5 The Strengthening for Purpose: Australian Charities and Not-for-profits 
Commission Legislation Review 2018 made some recommendations in relation to 
disclosure of remuneration, but advised that ‘the disclosure of remuneration practices 
should only be required of large registered entities.’6 The inclusion of these requirements 
in the CATSI Act imposes a disproportionate regulatory burden. As we have previously 
submitted, there is no evidence the change is of benefit to Aboriginal and Torres Strait 
Islander peoples.7 The proposal that the CATSI Regulations be amended to require 
corporations to report how much each Director is paid in sitting fees in their annual 
financial reports8 has no equivalent in the Corporations Act and would also appear to 
have little benefit to Aboriginal and Torres Strait Islander corporations, which should be 
able to elect whether or not to include this information in their reports.9    

AIATSIS welcomes the recognition of the need to better align provisions regarding 
related party transactions with those in the Corporations Act, noting that existing 
standards for CATSI corporations are higher than those of publicly listed companies. In 
particular, we support the removal of the role of the Registrar and elimination of the 
requirement for member approval where the total amount of the benefit is less than a 
threshold to be prescribed in the CATSI Regulations. However, it is unclear why there is a 
need to remove the ability for the CATSI Regulations or the Registrar to exempt a related 
entity from the provision restricting them from voting on a resolution under Division 
290,10 noting that such a power exists under s 224 of the Corporations Act. Furthermore, 
exceptions to the requirement for member approval where transactions are at ‘arm’s 
length’ included in the Corporations Act11 are still absent from the CATSI Amendment Bill 
Exposure Draft. The continued imposition of higher standards on Aboriginal and Torres 
Strait Islander corporations has no basis in relevant differences between Indigenous and 
other corporations and may be considered discriminatory.  

 

                                                   
4 Items 148-158.  
5 Corporations Act s 300A.  
6 Strengthening for Purpose: Australian Charities and Not-for-profits Commission Legislation Review 2018, 

10.  
7 CATSI Act Review Phase 2, 15.  
8 Recommendation no. 36.  
9 Strelein, Rubinich and Millward, AIATSIS Submission: Review of the CATSI Act: Phase Two (October 2020) 

15-16.  
10 Items 170, 171.  
11 Section 210.  



 

 

 

3. De-criminalisation of the CATSI Act 

As we have previously submitted,12 AIATSIS supports the de-criminalisation of the CATSI 
Act. We are concerned about proposed new powers of the Registrar to compel the 
production of books immediately, along with the creation of offences for the failure to do 
so (or to state where books may be found and who had last possession, custody or 
control and where they may be found).13 As previously noted:  

AIATSIS agrees with the CLC that this compliance regime may place an unnecessary, 
often culturally inappropriate and unfair administrative and financial burden on smaller, 
under-resourced corporations.14 

In addition, we believe the new provisions could have unintended consequences. For 
example, if a person with custody of the books is out on Country for cultural or 
ceremonial purposes, it may be difficult or impossible contact them for a time, or to 
ascertain their whereabouts. Although sub-s 3 provides a defence in the form of a 
‘reasonable excuse’, no guidance is provided as to what might be considered 
‘reasonable’. Furthermore, the evidentiary burden rests with the accused. In our view, the 
provision unnecessarily criminalises conduct better dealt with through improved 
education and support for CATSI corporations.  

Similarly, new provisions making it an offence not to keep a record of a request to redact 
personal information from the register of members or former members for seven years15 
inappropriately criminalises a minor administrative compliance issue.  

4. Special administration 

AIATSIS supports the removal of a presumption of insolvency where a corporation has 
traded at a loss for six or more months during a period of 12 months,16 noting that this 
may not be a reliable indicator of financial health in light of the sector’s significant 
reliance on ad-hoc funding. However, as with previous submissions, 

AIATSIS notes that there is no definition of 'irregularity' and suggest further clarification and 
discussions are required. AIATSIS is also concerned that an irregularity will automatically 
trigger special administration and stress that this should be a last resort. Ideally there will be 
interventions and support offered before special administration.17 

5. Membership rules  

AIATSIS welcomes moves to restrict the ability of non-members to access a CATSI 
corporation’s register of members and former members,18 and submits that access 
should be a matter for individual corporations. We consider that the proposed procedure, 

                                                   
12 Strelein, Rubinich and Millward, AIATSIS Submission: Review of the CATSI Act: Phase Two (October 2020) 

8.  
13 Item 4.  
14 Strelein, Rubinich and Millward, AIATSIS Submission: Review of the CATSI Act: Phase Two (October 2020) 

9. 
15 Item 72.  
16 Item 242.  
17 Strelein, Rubinich and Millward, AIATSIS Submission: Review of the CATSI Act: Phase Two (October 2020) 

22.  
18 Items 67-71.  



 

 

 

whereby access must be provided unless the purposes for which the person is seeking 
access is prescribed in the CATSI Regulations, may not be sufficient. In particular, there 
may be improper purposes not thought of at the time of drafting. Further consultation 
may assist in identifying improper purposes. Alternatively, the categories prescribed in 
the Regulations could be open, rather than closed.  

AIATSIS submits that the power to grant access to an unredacted register should rest 
with the directors of the corporation.19  

6. Classification of corporations 

AIATSIS acknowledges the desire to simplify the classification of corporations in line with 
the Australian Charities and Nor-for-profits Commission Act 2012 (Cth) size 
classification framework. However, we have concerns that a single criterion based on 
consolidated revenue may have unintended consequences. Under the proposed 
framework, corporations which may have little to no assets and little to no staff may 
nonetheless have high reporting burdens as a result of relatively higher revenue due to 
land-related payments. Due to the unique position of RNTBCs as representatives of 
people, rather than corporate interests, there can be a mismatch between revenue and 
assets and staffing less common in other sectors.  

We also recall our previous submission that:  

AIATSIS supports less onerous reporting requirements for small corporations under the CATSI 
Act particularly for registered native title corporations (RNTBCs) in their establishment phase. 
‘Administrative requirements which do not match local realities can also disable the operation 
of [RNTBCs]’. Providing a less onerous compliance regime for small CATSI Corporations is of 
benefit for both the relevant CATSI Corporations themselves and for the efficient use of the 
resources of the ORIC.20   

7. Rulebooks 

AIATSIS opposes changes that would enable the Registrar to reject changes to a rule 
book that are inconsistent with ones made by a special administrator.21 As previously 
noted:  

Each reform, and the package as a whole, must facilitate and provide a vehicle for 
contemporary Aboriginal and Torres Strait Islander aspirations for self-determination and 
self-management; they must recognise and value Indigenous peoples’ knowledge and 
ways of governing, free from discrimination and regulatory overburden.22 

Proposed Item 127 is inconsistent with the rights of Indigenous people to self-
determination and self-government, and may be regarded as paternalistic. AIATSIS 
suggests that while potential issues with rulebook changes might be discussed with a 
corporation, a corporation’s rulebook is ultimately a matter for the corporation and its 
members.  

                                                   
19 Version 2 of the draft s 180-28.  
20 Strelein et al., AIATSIS response to Office of the Registrar of Indigenous Corporations (ORIC) technical 

review of the Corporations (Aboriginal and Torres Strait Islander) Act 2006. 
21 Item 127.  
22 Strelein et al., AIATSIS response to Office of the Registrar of Indigenous Corporations (ORIC) technical 

review of the Corporations (Aboriginal and Torres Strait Islander) Act 2006, 3-7.  


