1988

Adoption

No. 4 445

ADOPTION ACT 1988

No. 41 of 1988

TABLE OF PROVISIONS

PART 1
PRELIMINARY
Short title.
Commencement.
Interpretation.
. Approved counsellors.
. Jurisdiction of magistrates.

. Requirements for making
adoption orders.

7. Rules of private international
law not to apply.

8. Welfare and interests of child to
be paramount.

PART 11
ADOPTIONS UNDER THIS ACT
Division 1—Arrangement of adoptions

9. Adoptions may be arranged by
Director or by approved
agency.

10. Application for approval of
adoption agency.

11. Minister may grant or refuse to
grant application.

12. Principal officer of approved
agency.

13

14,

15.

16.

17.

18.

19.

20.

21.
22.
23.
24,

25.

26.

. Revocation or suspension of
approval.

Effect of cessation or
suspension, &c., of approval.

Expiration of suspension of
approval or authority.

Duty to keep records of
adoptions.

Duties of Director and principal
officers.

Division 2—General

Adoption order to be made on
application by Director or
principal officer.

Who may be adopted.

Persons in whose favour
adoption orders may be made.

Orders in favour of relatives.
Age of adoptive parents.
Wishes of child.

Court to be satisfied as to
certain matters.

Notice of application for
adoption orders.

Parties to proceedings for
adoption order.



446 No. 41

27. Custody, &c., after refusal of
application for adoption
order.

28. Discharge of adoption orders.

Division 3—Consents to adoptions
29. Consents required to adoption.
30. Manner of giving consent.

31. Requirements to be complied
with.

32. Consent by guardian under
section 29 (6).

33. Consents to be construed as
general consents.

34. Consents given under law of
another State or a Territory.

35. Revocation of consents.
36. Defective consents.

37. Court may dispense with
consents.

38. Person who gives consent to be
given notice of certain events.

Division 4—Care of child pending
adoption

39. Care of child pending adoption.

40. Guardianship of child awaiting
adoption.

41. Renunciation of guardianship for
adoption of child in another
State.

42. Guardianship of non-citizen
child.

43. Miscellaneous provisions as to
care, control, placement, &c.,
of child.

44. Duty of principal officer to
report to Director.

45. Natural parent’s right of access
after consent.

Adoption 1988

Division 5—Adoption of non-citizen
children

46. Orders for adoption of non-
citizen children.

47. Supervision of certain children
adopted overseas.

48. Supervision of certain non-
citizen children.

PART III
ADOPTION ORDERS
Division 1—Certificates of adoption
49. Certificates of adoption.

Division 2—Effect of adoption orders

50. General effect of adoption
orders.

51. Effect of orders in relation to
dispositions of property.

52. Bequest by will to unascertained
adopted person.

53. Adoption order not to affect
distribution of property by
trustees or personal
representatives unless notice
given.

54. Names of adopted person.

55. Effect of adoption order on
domicile.

Division 3—Interim orders
56. Making of interim orders.
57. Duration of interim orders.
58. Discharge of interim orders.

PART IV
RECOGNITION OF ADOPTIONS

59. Recognition of Australasian
adoptions.

60. Recognition of foreign
adoptions.

61. Declarations of validity of
foreign adoptions.



1988

62.

63.

64.

65.
66.

67.

68.

69.

70.

1.

72.

73.

74.
75.
76.

Adoption

PART V
REGISTRATION OF ORDERS

Memorandum of adoption order,
&c., to be sent to the
Registrar-General.

Record of adoptions and
endorsements, &c., to be
made in birth registers in
relation to adopted person.

Record of adoptions of persons
born outside Australia.

Discharge of adoption orders.

Sending of memoranda of
orders to other States, &c.

Entries in registers of births not
to be disclosed.

Former register of adoptions
and memoranda of adoption
orders not open for search.

Copies of entries in the special
record.

Directions to registrars for
purposes of this Part.

PART VI
ACCESS TO INFORMATION
Division 1—General

Restriction on access to records
and reports.

Duties of relevant authorities to
provide information.

Director may obtain information
from the court.

Counselling services.
Protection of privacy.

Disclosure of medical
information.

Division 2—Persons entitled to birth

717.

certificates or information

Application of this Division
where adopted person under
guardianship.

No. 41 447

78. Provision of information by
relevant authorities.

79. Access to birth certificates of
adopted persons born outside
Tasmania.

80. Grant of certificate as to
counselling, &c.

81. Adopted person’s right to
information under age 18.

82. Adopted person’s right to
information at age 18.

83. Natural parent’s right to
information about adopted
person under age 18.

84. Natural parent’s right to
information about adult
adopted person.

85. Natural relative’s right to
information.

86. Adoptive parent’s right to
information.

87. Power of judge to order release
of information to adopted
persons, natural parents, &c.

88. Power of judge to order release
of information to other
interested persons.

Division 3—Adoption Information
Service

89. Adoption Information Service.

90. Adoption Information Registers.

PART VII
MISCELLANEOUS
Division 1—Supplemental provisions

91. Delegation of powers of
Director.

92. Financial assistance.
93, Hearings to be in camera.

94. Director, principal officer, &c.,
may appear at hearings.

95. Judicial notice of signatures.



448

97.
98.
. Indentities of certain persons not
100.

101.

102.
103.

104,
105.

106.
107.

108.
109.

No. 41

. Certified copies, &c., of

adoption order to be evidence.

Fees for assessment of
applicants for adoption of
non-citizen child, &c.

Waiver of fecs.

to be revealed.

Contents of reports not to be
disclosed.

Restriction on inspection of
records.

Division 2—Offences
Territorial application of Part.

Destruction, removal, &c., of
adoption records.

Taking away, &c., adopted child
by natural parent.

Harbouring child taken from
adoptive parents.

Undue influence, &c.

Payments in consideration of
adoptions, &c.

Restrictions on advertising.

Restriction on publication of
identity of parties.

Adoption

110.
111.

112,
113.
114.
115.

116.
117.

1988

Unauthorized arrangements for
adoption.

Agency, &c., to comply with
request for information.

False statements.
Personation.
Presenting forged consent, &c.

Improperly witnessing consent to
adoption.

Penalties.

Prosecutions for offences against
this Act.

Division 3—Regulations

118. Regulations.

Division 4—Savings and repeals

119. Savings and transitional

provisions.

120. Repeal of Adoption of Children

Act 1968.

121. Consequential amendments to

Registration of Births and
Deaths Act 1895.

SCHEDULE 1

CONSEQUENTIAL AMENDMENTS TO
REGISTRATION OF BIRTHS AND DEATHS

ACT 1895



1988 Adoption No. 41 449

ADOPTION ACT 1988

No. 41 of 1988

3k 3k 2 e ok 3 o 3 3k 3 e ¢ 3k 3k 3 3 24 e A6 2k e 3k e e e 3k ok e ok 3 3k 3 3k e ok ke 3k e e 2k 3k ok ok 3k ke ok o ke ke sk o ok ok ok ok ok

AN ACT to amend and consolidate the law relating to adoption,
to repeal the Adoption of Children Act 1968, and to make
consequential amendments to the Registration of Births
and Deaths Act 1895.

[Royal Assent 10 November 1988]

E it enacted by His Excellency the Governor of Tasmania,

by and with the advice and consent of the Legislative
Council and House of Assembly, in Parliament assembled, as
follows:—

PART 1
PRELIMINARY
1—This Act may be cited as the Adoption Act 1988. Short title.
2—(1) This section and sections 1 and 3 shall commence Commencement.
on the day on which this Act receives the Royal assent.

(2) Except as provided in subsection (1), the several
provisions of this Act shall commence on such day or days
as may be fixed by proclamation.



450 No. 41 Adoption 1988

Interpretation. 3—(1) In this Act, unless the contrary intention appears—
‘“‘adopted person’’ means a person—

(a) an order for whose adoption was made under
this Act or any corresponding previous
enactment; or

(b) an order for whose adoption was made, whether
before or after the commencement of this
section, in a place outside Tasmania if the
birth of that person has been registered in
Tasmania;

‘‘adoption order’’ means an order for the adoption of a
person made under this Act;

‘‘agency’’ means a welfare organization that is, or has
been at any time, an approved agency;

‘““‘approved agency’’ means—

(a) a welfare organization approved by the Minister
as an adoption agency under Division 1 of
Part II; or

(b) a welfare organization that, immediately before
the commencement of this section, was
approved as a private adoption agency within
the meaning of the repealed Act,

so long as that approval is not revoked or suspended
under section 13;

‘“‘approved counsellor’> means a person who is for the
time being approved as a counsellor under section 4,
and includes a person who is for the time being
approved as a counsellor under a law of another State
or a Territory corresponding to this Act;

‘“child’’ means—

(a) a person who has not attained the age of 18
years; or

(b) a person who has attained that age in respect
of whom an adoption order is sought;

“country’’ includes a part of a country;

‘““‘court’’ means a magistrate having jurisdiction under this
Act by virtue of section 5;

‘““the Director’> means the Director for Community
Welfare;

‘“‘disposition of property”’ includes the grant or exercise
of a power of appointment in respect of property;
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““the former
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register of adoptions’’ means the register of

adoptions formerly kept by the Registrar-General for
the purposes of the Adoption of Children Act 1920;

“function’’ includes duty;

‘“‘guardian’’ in relation to a child, includes—

(a) a

person who under a law of the
Commonwealth or a State or Territory, is,
or is deemed to be, the guardian of the child,
to the exclusion of, or in addition to, a
parent or other guardian; and

(b) in the case of a guardian of a non-citizen child

under the Immigration (Guardianship of
Children) Act 1946 of the Commonwealth,
a person to whom the performance or exercise
of any functions or powers as a guardian
are delegated under that Act;

‘‘interim order’’ means—
(a) an interim order made and in force under

Division 3 of Part III; or

(b) an interim order made under the repealed Act

and in force immediately before the
commencement of section 120;

‘““natural parent’’, in relation to.an adopted person,

means—

{a) a

(b) a

(c) a

person who is named in the entry relating
to the adopted person in a register of births,
whether in Tasmania or in a place outside
Tasmania, as a parent of the adopted person;

man who is declared to be the father of the
adopted person under a declaration of
paternity in force under section 10 of the
Status of Children Act 1974, if a copy of
the declaration is filed in the office of the
Registrar-General under section 9 (3) of that
Act;

man against whom an order has been made
under section 26 or 27 of the Maintenance
Act 1967 in respect of the adopted person,
if a copy of the order is filed in the office
of the Registrar-General under section 9 (3)
of the Status of Children Act 1974,

451
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(d) a man who is named in an instrument filed in
the office of the Registrar-General under
section 9 (1) of the Status of Children Act
1974 that acknowledges that he is the father
of the adopted person; or

(e) in relation to an application under section 83,
84, or 90, a man who satisfies a relevant
authority that there is evidence that the man
is the father of the adopted person;

‘“‘natural relative’’, in relation to an adopted person, means
a grandparent, brother, sister, uncle, or aunt of the
adopted person, where the relationship is of the whole
blood or half-blood;

‘“‘non-citizen child’’ has the same meaning as in the
Immigration (Guardianship of Children) Act 1946 of
the Commonwealth;

‘“‘principal officer’’, in relation to an approved agency,
means the person nominated in an application made
by the agency under section 10 or under the repealed
Act as its principal officer and includes the person,
if any, nominated as the deputy principal officer of
that agency in any such application;

‘“‘property’’ includes an interest in property;

‘“‘registrar’> means a person appointed or holding office
as a registrar of births and deaths under section 4
of the Registration of Births and Deaths Act 1895;

‘““relative’’, in relation to a child, means a grandparent,
brother, sister, uncle, or aunt of the child, whether
the relationship is of the whole blood or half-blood
or by affinity and notwithstanding that the relationship
depends on the adoption of a person;

‘““relevant authority’’, in relation to an application under
Part VI, means—

(a) the Director; or

(b) where the application relates to information
contained in records, or a copy of a birth
certificate, in the possession, or under the
control, of an agency, that agency;

“thells';epealed Act” means the Adoption of Children Act
68;

““the special record”’ means the special record formerly
kept under section 22r of the Registration of Births
and Deaths Act 1895 and continued in force under
section 63 (1) of this Act;
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“Territory’’ means a Territory of the Commonwealth;

““ward of the State’’ has the same meaning as in the
Child Welfare Act 1960.

(2) The definitions of ‘‘natural parent’’ and ‘‘natural
relative’’ in subsection (1) are not affected by the provisions
of this Act relating to the effect of adoption orders.

(3) Where—

(a) an adoption order has been made in favour of one
person as mentioned in section 19, 20, or 21; or

(b) an application under this Act for such an order has
been made, or is proposed,

references in this Act to adoptive parents or prospective
adoptive parents shall be read as including references to an
adoptive parent or prospective adoptive parent, as the case
may require.

4—(1) Subject to subsection (2), the Director may, by notice Approved

counsellors.

in writing, approve a person as a counsellor for the purposes
of this Act and may, by notice in writing, revoke any such
approval.

(2) The Director shall not approve a person as a counsellor
under subsection (1) unless the person is—

(a) an officer of the Department for Community Welfare
or a person who is temporarily employed in that
Department;

(b) employed by an approved agency; or

(c) if he is not such an officer or so employed, a person
who, in the opinion of the Director, has such
qualifications and experience as are appropriate for
a counsellor for the purposes of this Act.
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5—Except where otherwise provided in this Act, the juisicton of

jurisdiction conferred on a court by this Act is exercisable by
a magistrate sitting alone.

6—(1) The court shall not make an order for the adoption
of a child unless—

(a) at the time of the filing in the court of the application
for the order—

(i) each of the prospective adoptive parents was
resident or domiciled in Tasmania; and

(ii) the child was present in Tasmania; or

magistrates.

Requirements for
making adoption
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(b) the child was born in Tasmania and at the time of
the filing in the court of that application was under
the guardianship of the Director.

(2) For the purposes of subsection (1), where the court is
satisfied that—

(a) the prospective adoptive parents were resident or
domiciled in Tasmania;

(b) a child was present in Tasmania; or
(c) a child was under the guardianship of the Director,

on a date within 21 days before the date on which an application
was filed in the court, the court may, in the absence of evidence
to the contrary, presume that—

(d) the prospective adoptive parents were resident or
domiciled in Tasmania;

(e) the child was present in Tasmania; or
(f) the child was under the guardianship of the Director,

as the case may be, at the time of the filing of the application
in the court.

7—The jurisdiction of the court to make an adoption order
is not dependent on any fact or circumstance not expressly
specified in this Act.

8—In the administration of this Act, the welfare and interests
of the child or adopted person concerned shall be regarded
as the paramount consideration at all times.

PART II
ADOPTIONS UNDER THIS ACT
Division 1—Arrangement of adoptions

9—(1) For the purposes of this Act, arrangements or
negotiations for, towards, or with a view to the making of
an adoption order in favour of any persons may be made by,
or on behalf of, the Director or by, or on behalf of, an
approved agency.
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(2) Except as otherwise provided in this Act, an order shall
not be made for the adoption of a child unless arrangements
or negotiations for, towards, or with a view to, the adoption
of the child have been made by, or on behalf of, the Director
or by, or on behalf of, an approved agency.

10—(1) In this section, ‘‘welfare organization’’ means an Application for
organization, whether corporate or unincorporate, formed oOr adoption agency.
carried on primarily or principally for religious, charitable,
benevolent, philanthropic, or welfare purposes, but does not
include an organization formed or carried on for the purpose

of trading or securing a pecuniary profit to its members.

(2) A welfare organization desiring to carry on, the activity
of conducting negotiations, or making arrangements, with a
view to the adoption of children may apply in writing to the
Minister for approval as an adoption agency.

(3) An application under this section—

(a) shall contain such information relating to the
organization as is prescribed;

(b) shall specify the address of the principal office in
Tasmania of the organization;

(c) shall nominate a person resident in Tasmania to be
the principal officer of the organization; and

(d) may nominate a person resident in Tasma.mia. to be
the deputy principal officer of the organization for
the purposes of this Act.

(4) Where the Minister receives an application under this
section, he shall publish notice of the application in the Gazette.

11—(1) The Minister may, as he thinks fit, grant or refuse Miiser may
to grant an application under section 10 and in particular, © g
without limiting the generality of this section, may refuse to

grant the application if it appears to him—

(a) that the applicant is not a welfare organization within
the meaning of that section; or

(b) that the applicant is not suited to making arrangements
with a view to the adoption of children, having
regard to all relevant considerations, including the
qualifications, experience, character, and number of
the persons taking part, or proposing to take part,
in the management or control of the organization,
or engaged or proposed to be engaged, on behalf
of the organization, in the making of arrangements
with a view to the adoption of children.



456

Principal officer
of approved
agency.

Revocation or
suspension of
approval.

No. 41 Adoption 1988

(2) Where the Minister approves an adoption agency under
this section, the approval—

(a) shall be subject to such conditions and requirements
as may be prescribed; and

(b) may be granted subject to such additional conditions
and requirements as the Minister thinks fit and
specifies by notice in writing given to the principal
officer of that adoption agency.

12—(1) Anything done by the principal officer of an
approved agency, or with his approval, shall, for the purposes
of this Act but without prejudice to any personal liability of
the principal officer, be deemed to be done by the approved
agency.

(2) An approved agency shall, within 7 days after the
occurrence of a vacancy in the office of its principal officer,
appoint a person resident in Tasmania to fill the vacancy,
either temporarily or permanently, and shall give notice in
writing to the Director of the appointment.

(3) For the purposes of subsection (2), the office of principal
officer shall be deemed to become vacant if the person holding
the office ceases to be resident in Tasmania.

13—(1) The Minister may at any time, by notice in writing
served personally or by certified mail on the principal officer
of an approved agency, revoke or suspend for a specified
period the approval of the agency under this Division—

(a) at the request of the approved agency concerned;

(b) in the case of a revocation or suspension of approval
under section 11, on the ground that the approved
agency is no longer a suitable organization to
conduct negotiations or make arrangements with a
view to the adoption of children, having regard to
all relevant considerations including the matters
referred to in that section; or

(c) on the ground that the approved agency has
contravened, or failed to comply with, a provision
of this Act that is applicable to it.

(2) Where the approval of a welfare organization as an
approved agency is revoked or suspended under subsection (1),
the organization shall not commence or continue arrangements
or negotiations for the adoption of a child under this Act.
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14—Where a welfare organization ceases to be an approved Efieetof

agency or the approval of a welfare organization as an approved sipesion, &.
agency is revoked or suspended under section 13 (1)—

(a) all records and other documents held by it or under
its control relating to the arrangement or negotiation
of adoptions shall become the property of the
Director or, if the welfare organization has with
his approval entered into an agreement with an
approved agency that the approved agency be the
successor of the welfare organization, the property
of that approved agency; and

(b) the arrangements or negotiations being undertaken by
the first-mentioned approved agency immediately
before the cessation, revocation, or suspension shall
be continued by the Director or the principal officer
of the approved agency that is the successor of the

first-mentioned approved agency, as the case may
be.

15—On the expiration of the period of suspension of the Expiaton of
approval of a welfare organization as an approved agency— approval or

authority.

(a) the Director may return to the approved agency such
documents and records as, by virtue of section 14
(a), become his property on the suspension; and

(b) the Director may authorize the approved agency to
continue such arrangements and negotiations being
undertaken by him as he thinks fit, if the
arrangements or negotiations are such as, but for
the suspension, would have been carried on by the
approved agency.

16—(1) The Director shall keep records in respect of each puy o keep
adoption negotiated or arranged by him or on his behalf. onion.

(2) The principal officer of an approved agency shall keep
records of each adoption negotiated or arranged by the
approved agency or on its behalf.

17—In all matters relating to the exercise of their powers Duties of _
and the performance of their duties under this Act, the Director princial officers.
and the principal officer of an approved agency shall have

regard to adoption as a service for the child concerned.
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Division 2—General

Adoption order 18—(1) Subject to subsection (2), an application for an

to be made on

aolication vy agdoption order shall be made by the Director or the principal

erincipal oficer. Officer of an approved agency on behalf of the prospective
adoptive parents.

(2) Where—

(a) a prospective adoptive parent is a spouse of a natural
parent or of an adoptive parent of the child
proposed to be adopted; or

(b) a prospective adoptive parent is a person who is, or
whose spouse 1is, a relative of the child proposed
to be adopted,

only the Director is competent to make the application on
behalf of the prospective adoptive parent.

Who may be 19—(1) On application by the Director or the principal officer
of an approved agency but subject to this Act, the court may
make an order for the adoption of a child who—

(a) had not attained the age of 18 years before the date
on which the application was filed in the court; or

(b) has been brought up, maintained, and educated by—

(i) the prospective adoptive parent or either of
the prospective adoptive parents; or

(ii) the prospective adoptive parent and his or
her deceased spouse,
as the child of that parent or, as the case may be,
of that parent and his or her spouse,

but the court shall not make an order for the adoption of a
child who is, or has been, married.

(2) An order may be made under this Act for the adoption
of a child notwithstanding that the child had, whether before
or after the commencement of this section, and whether in
Tasmania or elsewhere, previously been adopted.

Persons in whose 20—(1) An order for the adoption of a child may be made
oders my b in_favour of a man and a woman who are married to each
other and have been so married for not less than 3 years

before the date on which the order is made.

(2) The period of 3 years referred to in subsection (1) may
include a period during which a man and a woman resided
together in a stable continuous de facto relationship immediately
before their marriage.
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(3) The court shall not make an adoption order in favour
of a person who is, or persons either of whom is, the mother
of the child or a man who, under section 29 (3), is an
appropriate person to give consent to the adoption of the
child.

(4) Subject to this section, where the court is satisfied that
exceptional circumstances exist in relation to the welfare and
interests of the child which make it desirable to do so, the
court may make an adoption order in favour of one person.

(5) The court shall not make an adoption order in favour
of one person—

(a) if that person is married unless that person is living
separately and apart from his or her spouse; or

(b) if that person is married and is living with his or her
spouse, except with the consent of that spouse.

(6) Subject to subsection (7), an adoption order may be
made in favour of the spouse of a natural parent, or of an
adoptive parent, of the child concerned.

(7) Where an application is made for an adoption order in
favour of the spouse of a parent, or of an adoptive parent,
of a child and there is an appropriate person within the
meaning of section 29 to give consent to the adoption, the
court shall not make an adoption order unless it is satisfied
that—

(a) the making of an order by a court of competent
jurisdiction for the custody or guardianship of the
child would not make adequate provision to serve
the welfare and interests of the child;

(b) an order for the adoption of the child would better
serve the welfare and interests of the child; and

(c) special circumstances exist which warrant the making
of the adoption order.

(8) On the making of an adoption order under subsection
(7) relating to a child, the spouse shall be deemed to be a
parent of the child jointly with that parent or adoptive parent
as if the spouse and that parent or adoptive parent had been
married to each other at the time the child was born but,
notwithstanding section 50—

(a) the child is not to be treated in law as if the child
were not the child of that parent or adoptive parent;

(b) that parent or adoptive parent is not to be treated
in law as if the parent or adoptive parent were not
a parent of that child;
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